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S.  2195,  THE  NATIONAL  PUBLIC  TELE- 
COMMUNICATIONS INFRASTRUCTURE  ACT 
OF  1994 


WEDNESDAY,  JUNE  22,  1994 

U.S.  Senate, 
Subcommittee  on  Communications  of  the 
Committee  on  Commerce,  Science,  and  Transportation, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,- at  9:35  a.m.,  in  room 
SR-253  of  the  Russell  Senate  Office  Building,  Hon.  Daniel  K. 
Inouye  (chairman  of  the  subcommittee)  presiding. 

Staff  members  assigned  to  this  hearing:  John  D.  Windhausen, 
Jr.,  senior  counsel,  and  Sheryl  J.  Wilkerson,  staff  counsel;  and  Re- 
gina  M.  Keeney,  minority  senior  counsel,  and  Mary  P.  McManus, 
minority  staff  counsel. 

OPENING  STATEMENT  OF  SENATOR  INOUYE 

Senator  Inouye.  This  morning,  the  subcommittee  has  an  oppor- 
tunity to  address  an  issue  that  forms  the  foundation  of  our  Nation's 
communication  policy — protection  of  the  public  interest.  As  we  are 
all  aware,  the  communications  industry  is  undergoing  tremendous 
change.  Each  day  a  new  product  or  service  emerges  on  the  informa- 
tion superhighway  or  the  national  information  infrastructure.  Most 
of  the  talk  about  the  Nil  and  the  superhighway  has  focused  on 
competition  and  corporate  interests.  I  believe  more  attention 
should  be  given  to  the  social  benefits  and  public  interest  needs  of 
the  information  highway. 

I  believe  that  we  should  do  more  to  protect  the  very  principle 
upon  which  our  communications  policy  was  founded.  That  is  why 
I  introduced  S.  2195,  the  National  Public  Telecommunications  In- 
frastructure Act  of  1994.  S.  2195  would  guarantee  that  noncommer- 
cial and  public  interest  groups  are  reserved  a  place  on  the  informa- 
tion highway.  The  bill  would  require  telecommunications  networks 
that  use  public  rights-of-way  to  reserve  capacity  for  certain  entities 
for  the  provision  of  free  educational,  informational,  cultural,  civic, 
or  charitable  services  to  the  public. 

The  bill  directs  the  Federal  Ccommunications  Commission  to  de- 
termine the  amount  of  capacity  and  to  establish  guidelines  for  allo- 
cating the  capacity.  It  also  directs  the  FCC  to  establish  a  fund  so 
that  eligible  entities  will  have  the  economic  support  they  need  to 
use  the  reserved  capacity.  The  set-aside  requirement  contained  in 
the  bill  is  not  permanent.  The  bill  allows  for  the  reduction  or  elimi- 
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nation  of  the  set-aside  when  telecommunications  facilities  have  suf- 
ficiently open  architecture  and  capacity. 

Approximately  100  public  interest,  broadcasting,  educational,  li- 
brary, civic,  and  cultural  groups  have  expressed  their  support  for 
the  bill.  They  believe  that  the  legislation  would  ensure  their  full 
participation  on  the  information  superhighway. 

I  realize  that  the  legislation  raises  several  constitutional  issues 
that  are  of  concern  to  the  telecommunications  industry.  The  Amer- 
ican Law  Division  of  the  Congressional  Research  Service  recently 
conducted  a  preliminary  analysis  of  the  bill  and  concluded  that,  if 
challenged,  the  proposal  is  likely  to  withstand  constitutional  review 
by  the  courts.  Mr.  Chairman,  your  comments,  please. 

OPENING  STATEMENT  OF  SENATOR  ROLLINGS 

Mr.  Chairman.  Good  morning.  Last  month  the  Commerce  Com- 
mittee completed  its  ninth  hearing  on  S.  1822,  the  Communications 
Act  of  1994.  The  focus  of  that  hearing  was  education  and  the  need 
to  improve  access  and  delivery  of  information  for  educational  pur- 
poses. During  the  hearing  several  witnesses  voiced  concerns  about 
the  need  to  ensure  that  educational  institutions  have  access  to  the 
information  superhighway.  Several  witnesses  also  requested  that 
the  committee  hold  an  additional  hearing  to  explore  the  various 
means  by  which  these  institutions  and  other  noncommercial  enti- 
ties could  be  guaranteed  access  on  telecommunications  networks 
that  use  public  rights-of-way. 

I  am  pleased  that  Senator  Inouye  has  taken  up  the  call  and  has 
introduced  a  new  bill  directly  on  this  topic.  I  am  also  pleased  that 
he  has  chosen  to  hold  this  hearing  so  that  we  may  explore  the  is- 
sues in  this  legislation  before  the  committee  considers  S.  1822. 

S.  2195,  the  National  Public  Telecommunications  Infrastructure 
Act  of  1994,  addresses  many  of  the  concerns  that  were  raised  by 
Secretary  of  Education  Riley  in  his  testimony  on  S.  1822.  The  legis- 
lation is  intended  to  ensure  that  telecommunications  networks  that 
make  use  of  public  rights-of-way  set  aside  a  portion  of  their  net- 
work capacity  for  noncommercial,  educational  and  civic  entities.  S. 
2195  would  guarantee  that  the  interest  of  the  public  is  not  left  be- 
hind. 

Many  States,  including  South  Carolina,  have  been  making  sig- 
nificant investments  in  technologies  that  will  benefit  their  commu- 
nities. The  South  Carolina  Educational  Television  Network  is  a 
perfect  example  of  how  the  educational  possibilities  of  the  informa- 
tion superhighway  benefit  South  Carolina  residents.  The  network 
provides  telecommunications  services  to  State  agencies  and  citizens 
with  cultural,  educational,  and  civic  information.  With  the  assist- 
ance of  designated  capacity  on  public  networks,  services  like  these 
could  be  available  to  all  citizens  nationwide. 

We  have  a  number  of  witnesses  here  this  morning.  I  am  pleased 
to  see  that  Henry  Cauthen,  a  dedicated  member  of  the  public 
broadcasting  community  and  one  who  has  done  much  for  the  State 
of  South  Carolina,  is  a  part  of  today's  panel.  I  welcome  all  of  you 
and  look  forward  to  your  testimony. 

Thank  you,  Mr.  Chairman. 

Senator  Inouye.  Thank  you,  Mr.  Chairman.  Dr.  Monroe  Price,  a 
distinguished  professor  from  the  Benjamin  N.  Cardozo  School  of 


Law  is  participating  on  our  panel  today  and  will  provide  some  ad- 
ditional insight  on  these  issues. 

I  also  plan  to  meet  with  Senators  Rollings  and  Danforth  soon  to 
discuss  ways  in  which  this  bill  might  be  incorporated  in  S.  1822, 
the  Communications  Act  of  1994. 

This  morning  we  have  a  very  distinguished  panel  of  witnesses, 
and  I  would  like  to  extend  a  very  special  welcome  to  the  Honorable 
Carol  Fukunaga,  a  State  senator  from  my  home  State  of  Hawaii, 
and  to  Harry  Cauthen,  who  is  from  Senator  Hollings'  home  State 
of  South  Carolina.  Representatives  of  the  telecommunications  in- 
dustry, the  FCC,  and  the  administration  were  invited  to  testify  at 
this  morning's  hearing,  but  due  to  various  circumstances  could  not 
attend.  I  have  invited  them;  however,  to  submit  testimony  for  the 
hearing  record. 

Again,  I  thank  the  witnesses  for  their  participation,  and  look  for- 
ward to  hearing  their  testimony.  Our  first  witness  will  be  the  Hon- 
orable Carol  FuJcunaga  of  the  Hawaii  State  Senate,  who  also  chairs 
the  communications  committee  of  the  State  and  Federal  Assembly 
for  the  National  Conference  of  State  Legislatures.  Senator 
Fukunaga,  welcome. 

STATEMENT  OF  HON.  CAROL  FUKUNAGA  HAWAH  STATE  SEN- 
ATE; CHAIR,  COMMUNICATIONS  COMMITTEE,  STATE  AND 
FEDERAL  ASSEMBLY  FOR  NATIONAL  CONFERENCE  OF 
STATE  LEGISLATURES 

Ms.  Fukunaga.  Good  morning.  This  is  a  rare  privilege  and  op- 
portunity to  appear  before  you,  Senator  Inouye.  As  you  know,  at 
the  State  level  we  have  long  been  very  interested  in  telecommuni- 
cations concerns,  particularly  since  Hawaii  is  so  far  and  so  distant 
from  Washington,  DC.  And  I  really  appreciate  the  opportunity  to 
appear  before  you  this  morning. 

I  am  here  in  my  capacity  as  chair  of  the  National  Conference  of 
State  Legislatures  Communications  Committee,  and  you  have  my 
written  testimony  so  I  would  like  to  highlight  just  a  couple  of 
points. 

With  respect  to  universal  service  issues,  NCSL  in  particular  sup- 
ports the  provisions  of  this  bill  wherein  the  FCC's  allocation  of  pub- 
lic capacity  shall  be  pursuant  to  telecommunications  plans  that  are 
developed  by  State,  local,  or  tribal  governments.  We  believe  that 
this  provision  is  similar  to  some  of  the  State  delegation  provisions 
on  universal  service  in  S,  1822,  which  is  presently  before  this  com- 
mittee, and  we  do  appreciate  the  acknowledgement  in  your  bill  that 
States  are  in  often  the  best  position  to  determine  how  best  to  meet 
the  unique  needs  of  individual  regions  and  geographical  areas. 

Second,  we  commend  you  and  your  committee  for  your  commit- 
ment to  developing  a  very  strong  and  vital  public  networking  or 
civic  networking  component.  Such  applications  that  are  provided 
through  the  public  interest  community  as  well  as  some  of  the  pub- 
lic networking  groups  are  vital  to  maximize  public  participation  in 
shaping  the  NH,  and  we  believe  that  the^  will  allow  for  a  real 
broad  range  of  diverse  views  which  will  define  the  requirements  of 
a  new  universal  service  standard  in  the  future. 

I  would  like  to  take  perhaps  just  one  or  two  moments  to  focus 
on  one  of  the  reasons  why  State  and  local  governments  are  very  in- 


terested  in  this  public  rights-of-way  approach.  As  you  know,  most 
of  the  State  legislatures  these  days  are  faced  with  mounting  pres- 
sures for  providing  better  services,  more  cost-effective  services, 
while  at  the  same  time  we  see  shrinking  tax  revenue  bases. 

And  drawing  from  some  of  the  examples  that  I  have  provided  in 
my  testimony  of  our  experience  in  Hawaii,  I  think  it  is  particularly 
noteworthy  that  while  we  have  had  a  number  of  telecommuni- 
cations distance  learning  pilot  successes,  at  the  same  time,  as  we 
estimate  our  costs  for  what  it  would  take  to  provide  these  kinds  of 
pilot  services  on  a  statewide  basis  we  are  staggered  by  the  enor- 
mity of  some  of  the  transition  costs  in  using  tnis  new  technology. 

So,  at  this  time,  although  NCSL  does  not  have  a  position  with 
respect  to  public  rights-of-way,  we  very  strongly  endorse  the  provi- 
sion of  different  methods  of  providing  public  sector  applications — 
particularly  in  State  governments — the  potential  of  being  recipients 
of  the  infrastructure  fund,  as  well  as  being  one  of  the  primary  enti- 
ties to  be  served  through  this  public  rights-of-way  legislation. 

[The  prepared  statement  of  Ms.  Fukunaga  follows:] 

Prepared  Statement  of  State  Senator  Carol  Fukunaga 

My  name  is  Carol  Fukunaga,  Hawaii  state  senator  and  chair  of  the  Communica- 
tions Committee  of  the  National  Conference  of  State  Legislature's  (NCSL)  State- 
Federal  Assembly.  I  am  also  a  member  of  the  U.S.  Advisory  Council  on  the  National 
Information  Infrastructure  (Nil)  and  cochair  its  Mega-Project  II  on  Universal  Serv- 
ice. Thank  you  for  the  opportunity  to  comment  on  S.  2195,  "The  National  Public 
Telecommunications  Infrastructure  Act  of  1994." 

NCSL  is  the  bipartisan  organization  serving  the  nation's  state  and  territorial  leg- 
islatures and  protecting  the  legislatures'  ability  to  develop  imaginative  responses  to 
their  states'  needs.  We  believe  that  the  federal  system  works  best  when  state  gov- 
ernments are  allowed  to  work  as  "policy  laboratories"  with  broad  flexibility  to  inno- 
vate and  respond  to  the  unique  needs  of  their  residents. 

NCSL  supports  the  provisions  of  Section  714(dX3)  in  the  bill,  wherein  the  FCC's 
allocations  of  public  capacity  shall  be  pursuant  to  telecommunications  plans  devel- 
oped by  state,  local  or  tribal  governments.  This  type  of  approach  is  consistent  with 
the  approach  proposed  in  S.  1822,  a  bill  that  you  cosponsored  earlier  this  year,  Mr. 
Chairman,  regarding  universal  service  requirements  at  the  local  level.  In  that  meas- 
ure, each  state  would  be  delegated  primary  responsibility  for  defining  universal 
service  and  establishing  the  implementation  mechanisms  in  the  first  two  years  fol- 
lowing passage  of  the  bill.  State  delegation  thereby  assures  that  the  unique  cir- 
cumstances of  individual  regions  and  populations  can  be  factored  into  the  universal 
service  equation. 

NCSL  also  commends  you  and  your  subcommittee  for  your  commitment  to  devel- 
opment of  a  strong,  vibrant  "civic  networking"  or  public  rights-of-way  component  of 
the  NIL  While  discussion  at  the  national  level  has  focused  primarily  on  the  Nil's 
long-term  benefits  (like  job  creation  and  economic  growth,  reduced  health  care  costs, 
lifelong  learning)  and  government  services — electronic  commerce,  education  and 
telemedicine — this  measure  also  speaks  to  the  need  to  include  broad-based  civic 
networking  applications  as  part  of  the  Nil's  initial  deployment. 

Often  we  think  that  disseminating  more  government  information  through  elec- 
tronic means  is  the  primary  means  of  building  a  more  open  and  participatory  de- 
mocracy. However,  as  we  have  seen  in  Hawaii — through  the  mix  of  extremely  di- 
verse programming  produced  through  OLELO:  The  Corporation  for  Community  Tel- 
evision, KHET  and  Hawaii  Public  Broadcasting  Authority,  ATTNA^IEWS  and  the 
various  distance  learning  channels — it  is  often  the  exposure  to  a  diversity  of  voices 
and  viewpoints,  whether  Samoan,  Filipino,  Chinese,  the  religious  right  or  the  gay 
and  lesbian  community,  that  stimulates  a  much  higher  level  of  participatory  democ- 
racy. 

And  why  is  participatory  democracy  so  vital  to  the  development  of  the  Nil?  With- 
out the  involvement  of  the  full  range  of  viewpoints,  voices,  and  cultural  perspectives 
that  make  up  America's  constituencies,  it  will  be  almost  impossible  to  achieve  the 
goal  of  insuring  that  information  resources  are  available  to  all  at  affordable  prices. 
How  will  we  know  whether  or  not  we  will  be  successful  eliminating  the  gap  between 


the  information  "haves"  and  "have  nots"  if  we  do  not  make  the  tools  of  the  informa- 
tion superhighway  available  to  as  broad  a  range  of  civic  and  public  uses  as  possible? 

THE  PUBLIC  RIGHTS  OF  WAY  APPROACH  GIVES  STATE  AND  LOCAL  GOVERNMENTS  A 
WIDER  RANGE  OF  RESOURCES  WITH  WHICH  TO  PROVIDE  SERVICES  OVER  THE  NH 

Central  to  the  debate  over  "universal  service"  in  the  development  of  the  Nil  is 
the  Question  of  how  much  it  will  cost  to  provide  services  that  we  now  take  for  grant- 
ed—irom  free  public  education,  libraries  and  community  centers  to  multUin^al  vot- 
ing, health  care  advisories,  tax  fiUngs  and  permit  applications — by  electromc  rather 
than  traditional  means.  Many  of  these  government  services  are  provided  by  state 
governments. 

We  at  the  state  legislative  level  are  as  pressured  as  your  typical  American  family 
trying  to  balance  a  checkbook:  with  too  many  unmet  needs,  we're  constantly  looking 
for  ways  to  trim  expenses,  deliver  better  services  at  less  cost,  or  find  partners  to 
help  us  leverage  scarce  tax  dollars.  Looking  at  how  we  can  "transform"  major  state 
programs  in  health,  education,  public  safety  and  other  areas  using  technology  is 
even  more  daunting. 

For  example,  both  the  University  of  Hawaii  and  Department  of  Education  (DOE) 
are  struggling  to  maintain  quality  programs  while  seeing  equipment,  faciUties  main- 
tenance and  telecommunications  networking  costs  growing  exponentially.  Within 
Hawaii's  K-12  educational  system,  tremendous  progress  has  been  made  in  the  use 
of  distance  learning  technology:  from  providing  one  math  program  to  20  classroom 
sites  statewide  to  providing  more  than  a  dozen  programs  to  500+  classrooms.  Spe- 
cial "Training  for  Teachers  afternoon  programs  provide  in-service  training  to  thou- 
sands of  teachers  statewide,  with  viewer  call-in  evening  programs  providing  urgent 
information  on  DOE  and  programs  to  the  public  via  cable  television.  Hawaii's 
"KidScience"  program  was  selected  as  the  "Best  K-12  Distance  Learning  Program" 
in  the  nation  last  year  by  the  National  Distance  Learning  Association. 

Yes,  these  initial  technology  successes,  and  the  excitement  created  among  stu- 
dents, teachers  and  parents,  only  highlight  the  fact  that  fully  equipping  and  train- 
ing teachers  and  students  to  take  full  advantage  of  these  new  tools  is  probably  be- 
yond the  reach  of  our  current  revenue  projections:  at  least  $250  milhon  over  the 
next  five  years  is  what  it  would  cost  just  for  DOE's  facilities,  curriculum  develop- 
ment, teacher  training,  hardware/software  and  staff  support  alone.  That  amount, 
when  measured  against  DOE's  annual  $850  million  dollar  Dudget,  represents  almost 
a  30  percent  investment  of  new  dollars  that  we  do  not  have. 

As  such,  identification  of  "state  *  *  *  governments  and  *  *  *  their  agencies,  ac- 
credited educational  institutions  open  to  enrollment  by  the  public,  public  tele- 
communications entities  and  public  *  ♦  *  libraries"  as  entities  eligible  for  free  ac- 
cess to  the  reserved  public  capacity,  and  among  the  potential  recipients  of  the  Public 
Telecommunications  Infrastructure  Fund  is  a  welcome  acknowledgement  of  the 
enormous  transition  costs  state  governments  face  in  moving  into  electronic  services 
delivery. 

NCSL  strongly  endorses  the  examination  of  different  methods  of  cost  allocations 
between  state,  local,  federal  and  private  sector  partners  in  providing  public  service 
applications  on  the  NIL  Although  it  presently  has  no  position  on  whether  allocations 
of  public  capacity  and  funding  represent  a  better  approach  than  one  involving  pref- 
erential rates,  or  technology  grants  from  federal  agencies,  NCSL  notes  that  any  of 
these  approaches  (or  combinations  thereoD  would  provide  states  with  considerable 
relief. 

Recently,  the  National  Telecommunications  and  Information  Administration  solic- 
ited grant  applications  for  its  first  round  of  Nil  localplanning  and  demonstration 
projects.  Congress  appropriated  $26  million  dollars  in  FY  94  for  this  initial  competi- 
tive grant  process — for  which  over  10,000  applications  were  requested,  and  more 
than  1,070  applications  were  submitted  in  May  1994.  The  total  dollar  amount  re- 

S [nested  in  these  apphcations  (approximately  half  of  which  were  for  community  in- 
ormation,  K-12  education  and  higher  education  projects)  is  $562  million — with  com- 
parable matching  funds  being  pledged  by  state  and  local  governments.  The  fact  that 
these  applications  were  assemhled  in  barely  two  months  time,  and  the  size  of  the 
total  request,  easily  demonstrates  the  potential  breadth  of  resource  needs  that  S. 
2195  could  begin  to  addresss. 

OTHER  STATE  GOVERNMENT  CONCERNS 

Apart  from  the  general  observations  offered  in  these  remarks,  there  are  a  number 
of  issues  raised  by  the  implementation  provisions  of  S.  2195.  A  number  of  these  is- 
sues may  result  from  application  of  "reserved  capacity"  concepts  to  computer  and 
telephony-oriented,  switched  broadband  network  environments;  and  will  need  clari- 


fication  vis-a-vis  state  governments,  their  agencies  and  their  telecommunications 
networks. 

a.  Would  state  government-owned  or  operated  networks  be  included  in  the  defini- 
tions of  "telecommunications  network"  provided  in  Section  714(aXl)?  How  would 
educational  networks  be  treated?  Would  they  be  subject  to  the  20  percent  reserved 
capacity  requirement?  What  kinds  of  network  technologies  would  oe  encompassed 
by -the  definition  provided  in  Section  714(aXl)? 

For  example,  Hawaii's  state  government  information  network,  HAWAIIAN,  con- 
sists of  two  DS-3  microwave  links  (one  between  Oahu-Kauai;  and  one  link  between 
Oahu-Lanai-Maui-Hawaii)  between  Oahu  and  the  various  neighbor  island  state  of- 
fice building  sites.  The  state's  network  is  not  a  common  carrier  video  platform,  cable 
television  network,  or  direct  broadcast  satellite  system  (DBS),  which  have  been 
identified  as  types  of  networks  included  in  the  definition. 

b.  How  broadly  would  the  definition  of  "accredited  educational  institution"  in  Sec- 
tion 714(dXlXB)  be  read?  Would  the  definition  include  an  array  of  services  including 
general  education,  baccalaureate  and  advanced  degrees,  technical  and  vocational 
training,  continuing  education  for  professionals  and  technicians  provided  and  sup- 
ported by  integrated  educational  systems  comprised  of  preschool -12th  grade,  com- 
munity colleges  and  technical  schools,  four-year  colleges  and  universities,  post-bac- 
calaureate degree-granting  institutions,  professional  schools  and  continuing  edu- 
cation programs  (all  supported  by  information  made  available  through  libraries)? 

We  believe  S.  2195  provides  an  invaluable  forum  in  which  to  raise  these  and  other 
public  sector  and  civic  applications  issues,  and  NCSL  applauds  your  subcommittee's 
efforts  to  balance  federal  telecommunications  goals  with  state  and  civic  "rights-of- 
way  implementation  concerns.  Your  subcommittee's  deliberations  will  go  a  long 
way  towards  defining  some  of  the  key  fx)licy  and  funding  issues  that  must  be  dealt 
with  in  the  new  "universal  service"  standards  for  the  Nil;  and  insure  that  the  best 
features  of  the  information  superhighway  will  be  available  to  all  Americans. 

Senator  Inouye.  I  thank  you  very  much,  Senator.  As  you  know, 
some  have  argued  that  if  the  Government  wants  to  ensure  free  ac- 
cess to  pubHc  educational  and  noncommercial  entities,  that  we 
should  oirectly  subsidize  these  services  through  tax  revenues. 
What  do  you  think  about  that? 

Ms.  FUKUNAGA.  Well  certainly,  at  this  point  I  think  that  is  some- 
thing that  we  would  have  to  look  at  very,  very  closely.  In  the  State 
of  Hawaii,  we  have  examined  the  possibility  of  increasing  general 
excise  taxes  to  pay  for  some  of  the  telecommunications  infrastruc- 
ture requirements. 

Unfortunately,  during  times  when  States  are  going  through  per- 
haps recessionary  economic  difficulties,  it  is  very  hard  to  impose 
new  taxes  to  pay  for  some  of  these  new  technologies.  We  have  also 
looked  at  other  alternatives  such  as  imposing  a  surcharge  on  some 
of  our  cable  and  telephone  services  within  the  State  of  Hawaii. 
Again,  these  are  different  alternatives  we  have  been  considering. 

This  morning  I  would  urge  that  States  and  the  Federal  Govern- 
ment continue  to  work  closely  together  to  find  the  best  means  of 
funding  some  of  these  new  services  at  the  public  sector  level. 

Senator  Inouye.  Hawaii,  like  few  of  the  States,  has  already  de- 
veloped a  system  to  serve  educational  services.  You  have  the  Ha- 
waii Interactive  Telecommunications  System.  Why  is  this  bill  nec- 
essary if  you  already  have  a  system  in  operation? 

Ms.  FiJKUNAGA.  Well  certainly,  we  do  have  some  terrific  distance 
learning  applications  that  have  done  very,  very  well  in  the  last  few 
years.  However,  with  the  FCC's  recent  mandates  for  rate  reduc- 
tions, one  of  the  things  that  has  happened  at  the  local  level  is  that 
our  distance  learning  applications  are  now  being  asked  to  pay  for 
some  of  the  services  that  are  now  being  provided  for  free. 

Consequently,  because  of  the  changes  that  are  happening  nation- 
ally, it  looks  as  though  the  level  of  PEG  programming  revenues 


that  come  to  some  of  our  local  affiliates  will  be  dropping.  And  the 
first  area  that  States  will  be  asked  to  pick  up  the  difference  in  is 
going  to  be  in  the  distance  learning  area. 

Senator  INOUYE.  I  thank  you  very  much,  Senator  Fukunaga.  I 
can  assure  you  that  your  full  statement  will  be  made  part  of  the 
record  and  that  your  views  are  most  welcome  here. 

Ms.  Fukunaga.  Thanks  very  much,  Mr.  Chairman. 

Senator  Inouye.  Now  may  I  call  upon  as  a  panel  the  president 
of  the  South  Carolina  Educational  Television  Network,  Henry  J. 
Cauthen;  the  president  of  the  University  of  Maine  at  Augusta,  ME, 
Dr.  George  P.  Connick;  the  chairman  of  the  Alliance  for  Commu- 
nity Media,  Anthony  T.  Riddle;  the  director  of  the  Communications 
Policy  Project,  the  Benton  Foundation,  Andrew  Blau;  and  professor 
of  law  at  the  Benjamin  N.  Cardozo  School  of  Law,  Yeshiva  Univer- 
sity of  New  York,  Dr.  Monroe  E.  Price. 

I  am  certain  some  of  you  have  noted  the  absence  of  members 
here,  but  today  is  one  of  the  worst  days  we  have  had.  There  are, 
believe  it  or  not,  14  hearings  going  on  at  the  same  time.  Mr. 
Cauthen,  you  may  be  interested  to  know  that  Chairman  Rollings 
has  a  hearing  on  appropriations  at  this  very  moment,  so  he  sends 
his  regrets  to  you,  sir.  So,  may  I  call  upon  you  first,  sir? 

STATEMENT  OF  HENRY  J.  CAUTHEN,  FRESIDEIVT,  SOUTH 
CAROLINA  EDUCATIONAL  TELEVISION  NETWORK  (SCETV) 

Mr.  Cauthen.  Thank  vou.  Chairman  Inouye,  I  appreciate  the  op- 
portunity to  speak  on  benalf  of  public  broadcasters  from  throughout 
the  country  as  well  as  my  home  State  network  of  South  Carolina. 

You  know,  Senator  Rollings  was  Governor  Rollings  when  our 
State  network  was  created  35  years  ago,  and  it  was  through  his 
strong  support  that  it  came  about.  And  were  he  here  I  would  have 
wanted  to  thank  him  very  much  for  the  support  he  gave  us  then, 
and  the  support  he  has  continued  to  give  us  through  the  years.  And 
as  you,  I  am  sure,  know,  he  is  very  aware  of  the  importance  of 
what  educational  and  public  broadcasting  can  do.  And  I  just  want- 
ed to  let  him  know  through  you  that  we  are  not  going  to  let  him 
down  in  South  Carolina,  and  I  hope  we  will  not  let  the  country 
down  with  what  we  can  do  with  public  broadcasting  and  with  the 
emerging  technologies. 

The  legislation  that  we  are  talking  about  today  is  critical  if  the 
information  superhighway  of  the  future  is  to  serve  the  public  inter- 
est. We  call  it  the  public  right-of-way  legislation,  and  the  title  re- 
flects the  fact  that  the  new  information  highway  will  be  con- 
structed using  public  rights-of-way,  including  the  radio  frequencies' 
public  streets,  public  easements,  and  many  other  already  provided 
public  resources. 

We  believe  that  eveiy  citizen  is  entitled  as  a  matter  of  law  and 
policy  to  benefit  from  the  use  of  these  public  resources  from  which 
the  commercial  operators  of  this  information  superhighway  will 
surely  generate  significant  revenues.  We  propose  that  in  return  for 
the  public's  investment  in  these  rights-of-wa^  that  a  portion  of  the 
information  highway  be  made  available  for  instructional,  edu- 
cational, and  informational  services. 

Let  me  briefly  highlight  some  of  the  major  points  of  the  legisla- 
tive proposal  you  are  considering  today.  It  requires  the  FCC  to  re- 
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serve  up  tx)  20  percent  of  the  capacity  of  the  information  highways 
for  public  nonprofit  informational,  educational,  and  cultural  pro- 
gramming and  other  services.  The  20  percent,  I  would  point  out, 
is  a  benchmark  to  be  applied  by  the  FCC  on  a  technology-by-tech- 
nology basis.  The  FCC,  however,  has  the  flexibility  first  to  reduce 
the  capacity;  then  to  return  it  for  nonuse;  and  finally,  to  eliminate 
the  obligation  completely  if  it  is  to  determined  the  technology  is 
otherwise  sufficiently  open  and  accessible. 

Without  this  legislation,  however,  we  stand  in  real  danger  of 
being  divided  into  a  Nation  of  information  haves  and  have-nots, 
which  I  think  would  be  a  disaster.  Eligible  under  the  legislation  to 
use  the  public  right-of-way  are  schools  and  libraries,  State  and 
local  governments  and  certain  nonprofit  entities,  and  public  broad- 
casting. And  why  public  broadcasting?  The  answer  is  simple.  To  ex- 
pand upon  Congress'  dream  and  investment  of  the  past  for  public 
broadcasting  by  allowing  us  to  extend  the  power  of  new  tech- 
nologies to  our  Nation's  schools  and  ensure  their  availability  to  all 
Americans. 

Many  public  broadcasters  are  currently  limited  to  a  single  broad- 
cast channel,  and  cannot  distribute  services  provided  through  other 
technologies  because  they  do  not  have  the  means  to  reach  out  over 
that  last  mile  to  homes  and  schools.  Access  to  the  distribution  net- 
work that  will  make  up  the  information  superhighways  would  re- 
solve the  problem  allowing  them  to  distribute  the  wide  range  of 
educational  services  that  will  be  available  on  Telstar  401  and  other 
sources. 

South  Carolina  ETV  is  perhaps  an  early  model  of  what  the  infor- 
mation highway  can  mean  to  all  States.  South  Carolina  is  a  poor, 
relatively  rural  State,  but  has  used  technology  extensively  to  make 
up  for  its  lack  of  financial  and  other  resources.  For  years  we  have 
been  using  an  advanced  multichannel  cable  and  ITFS  and  broad- 
cast television  system  in  the  classroom  to  provide  learning  re- 
sources that  could  not  have  been  made  available  in  any  other  way. 
So,  it  is  not  surprising  that  when  our  State  took  a  hard  look  at  the 
continuing  educational  inequities,  increasing  demands  for  service, 
and  ever-diminishing  resources  that  you  so  well  are  aware  of,  it 
was  evident  that  a  greatly  expanded  use  of  technology  would  be 
necessary  if  we  as  a  State  were  to  find  solutions. 

With  funding  from  the  general  assembly  we  purchased  a  trans- 
ponder on  Telstar  401,  increasing  our  channel  capacity  from  6  to 
more  than  30  channels  for  the  State  of  South  Carolina.  What  does 
this  mean  for  South  Carolina?  It  means  that  every  student  in  our 
State,  regardless  of  his  or  her  school's  size,  location,  or  funding 
level,  will  have  access  to  every  course  available,  as  well  as  our 
State's  best  and  brightest  teachers.  The  system  will  also  serve  all 
State  higher  education  institutions.  State  prisons.  State  agencies, 
and  most  hospitals  and  libraries.  In  short,  it  offers  enormous  possi- 
bilities in  a  State  where  equity  in  education  has  oflben  seemed  im- 
possible. 

Without  access  to  the  information  highways  of  the  future,  how- 
ever, most  States  will  be  unable  to  provide  such  services.  It  would 
be  too  expensive  on  the  information  highways  as  now  being 
planned.  We  should  not  make  these  highways  toll  roads  for  those 
who  need  them  most  and  can  least  afford  them.  As  many  people 


have  pointed  out,  this  is  an  important  time  of  change.  It  is  clear 
we  are  entering  a  new  age,  the  Information  Age.  For  all  too  long, 
too  many  of  our  people  have  been  unable  to  gain  access  to  many 
of  the  important  and  sometimes  essential  resources  our  society  has 
to  offer. 

In  the  future,  full  access  to  information  resources  will  be  the 
equalizer  that  will  allow  everybody  to  compete  on  an  even  field.  It 
is  increasingly  important  and  ultimately  essential  that  that  hap- 
pen. The  decisions  that  are  made  now  will  have  a  profound  effect 
on  our  country  for  generations  to  come.  We  have,  for  the  first  time 
in  our  history,  an  opportunity  to  provide  true  equity  in  educational 
opportunity,  something  we  have  never  really  been  able  to  aspire  to, 
but  it  is  now  just  within  our  grasp.  It  would  be  a  tragedy  of  enor- 
mous proportions  if  we  let  this  opportunity  slip  through  our  fin- 
gers. We  in  educational  and  public  broadcasting  stand  ready,  Mr. 
Chairman,  to  work  with  the  Congress  to  ensure  that  this  does  not 
happen. 

And  I  appreciate  the  opportunity  of  speaking  to  the  committee 
today. 

[The  prepared  statement  of  Mr.  Cauthen  follows:] 

Prepared  Statement  of  Henry  J.  Cauthen 

Thank  you  Mr.  Chairman  and  members  of  the  subcommittee.  I  am  pleased  to  ap- 
pear before  you  today  as  a  representative  of  public  broadcasters  across  the  country 
and  of  my  own  state  public  broadcasting  system.  South  Carolina  Educational  Tele- 
vision. SC  ETV  was,  by  the  way,  established  more  than  35  years  ago  under  the  lead- 
ership of  our  then-governor  Ernest  F.  HoUings.  We  hope  that  he  feels  that  we  have 
been  good  stewards  of  the  great  trust  he  placed  in  us,  and  we  know  that  we  have 
benefited  greatly  from  his  consistent  interest  and  support. 

I  would  like  to  thank  Chairman  Inouye  and  this  subcommittee  for  including  pub- 
lic broadcasting  in  this  hearing,  and  I  am  proud  to  be  here  advocating  what  I  and 
my  colleagues  believe  is  the  most  important  public  education/public  culture  legisla- 
tion since  Congress  passed  the  Public  Broadcasting  Act  27  years  ago.  I  testify  today 
on  behalf  of  public  broadcasters  and  their  national  representative,  the  Association 
of  America's  Public  Television  Stations. 

The  legislative  proposal  we  are  considering  today,  S.  2195,  is  critical  if  the  infor- 
mation superhighways  of  the  future  are  to  serve  the  public  interest.  This  legislation, 
which  has  been  referred  to  as  the  public-right-of-way  legislation,  reflects  the  fact 
that  the  new  information  highways  will  be  constructed  using  public  rights-of-way, 
including  radio  frequencies,  public  streets,  public  easements  and  other  valuable  pub- 
lic resources.  Accordingly,  our  citizens — faced  with  crime,  community  and  economic 
divisiveness,  unemployment,  educational  inequity,  and  competitive  concerns — are 
entitled,  as  a  matter  of  law  and  policy,  to  receive  benefits  back  from  the  commercial 
operators  of  these  super  highways.  We  propose  that  one  of  these  benefits  should  in- 
clude making  a  portion  of  the  supernignways  available  for  instructional,  edu- 
cational, cultural  and  informational  services  to  support  the  public  in  addressing 
these  concerns. 

Our  future  information  superhighways  will  be  facilitated  and  structured  by  this 
Congress.  The  matter  of  the  pubfic's  access  rights  to  such  hi^ways  must  be  ad- 
dressed now  just  as  the  scope,  the  vision,  and  the  grand  design  of  these  roads  are 
being  developed.  When  our  country  has  launched  similar  projects  in  the  past,  it  has 
sought  to  assure  the  public's  participation  in  their  benefits.  That's  why  our  proposal 
should  be  considered  at  this  time-as  an  indispensable  part  of  the  superhighway  leg- 
islation. 

As  you  can  see,  this  proposal  would  reserve  up  to  20  percent  of  the  capacity  of 
information  highways  for  public,  non-profit,  informational,  educational  and  cultural 
programming  and  other  services.  It  would  assure  that  all  citizens  will  continue  to 
have  free  access  to  these  services  on  all  distribution  technologies.  Assuring  this  ac- 
cess will  meet  at  least  two  important  National  Information  Infrastructure  policy 
goals  announced  recently  by  Vice  President  Gore:  the  goal  of  universal  service  in 
order  to  prevent  our  nation  from  splintering  into  the  information  "haves"  and  "have 
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nots"  and  the  goal  of  providing  open  access  to  the  information  infrastructure  by  con- 
sumers and  noncommercial  service  providers. 

I'd  like  to  stress  that  the  20  percent  is  a  benchmark.  The  legislation  provides  the 
FCC  with  the  flexibility  to  set  a  reduced  or  phased  in  amount  depending  on  the 
technology.  It  is  important  to  note  that  this  legislation  is  intended  to  be  a  transi- 
tional measure  to  msure  public  access  as  new  technologies  evolve.  Should  tele- 
communication networks  achieve  their  promise  and  become  truly  open  and  acces- 
sible such  that  technological  and  economic  barriers  to  access  have  been  eliminated, 
this  legislation  would  permit  the  FCC  to  eliminate  the  reservation  obligation. 

The  FCC  would  have  the  authority  to  allocate  public  right  of  way  capacity  to  eligi- 
ble entities  for  the  purpose  of  providing  noncommercial  educational  services  to  the 
public  at  no  charge.  The  list  of  eligible  entities  is  not  limited  to  public  broadcast 
stations.  Instead,  it  includes  schools,  libraries,  state  and  local  government  entities 
and  nonprofit  entities  organized  for  the  purpose  of  providing  public  access  to  non- 
commercial educational  services. 

The  FCC  is  directed  to  make  block  grants  of  capacity  to  state  and  local  govern- 
ment entities  to  make  allocations  to  eligible  entities  on  a  local  basis.  This  provision 
reflects  the  belief  that  telecommunications  needs  of  the  public  are  best  filled  on  a 
state  and  local  basis. 

Since  the  technologies  and  services  of  the  information  highways  will  be  evolving 
rapidly,  the  pro fxjsea  legislation  would  leave  it  to  the  FCC  and  other  sub-allocating 
entities  to  design,  implement  and,  as  circumstances  warrant,  further  revise  their  al- 
location procedures. 

It  is  important  to  understand  that  this  type  of  access  proposal  is  not  new.  It  has 
deep  roots  in  American  culture  and  in  the  history  of  American  education  and  public 
broadcasting.  When  the  F'ederal  government  was  engaged  in  distributing  public 
lands,  it  allocated  portions  for  "land  grant  colleges."  Niy  home  state  of  Soutn  Caro- 
lina benefited  greatly  from  this  program  with  the  establishment  of  both  Clemson 
University  and  South  Carolina  State  University. 

When  the  government  came  to  allocate  radio  and  television  frequencies  for  com- 
mercial broadcasting,  it  set  aside  certain  channels  for  public  radio  and  television 
stations.  In  fact,  approximately  30  percent  of  television  channels  were  reserved  for 
public  television — a  precedent  which  makes  a  20  percent  proposal  for  a  much  broad- 
er range  of  users  modest  by  comparison. 

Why  do  public  broadcasters  need  access  to  the  information  highway?  The  answer 
is  simple — to  expand  upon  Congress'  dream  for  public  broadcasting  by  utilizing  the 
power  of  new  technologies  to  reach  our  nation's  schools  and  homes  with  noncommer- 
cial, educational  services. 

Thanks  to  Congress'  investment,  public  television  owns  six  fully  digital  KU  band 
transponders  on  Telstar  401,  the  satellite  launched  in  December  by  AT&T.  This  sat- 
ellite, which  incorporates  the  latest  digital  technology  for  video,  voice  and  data,  in 
combination  with  V-SAT  equipment,  will  be  capable  of  delivering  a  broad  range  of 
interactive  educational  services  to  local  public  broadcast  stations  for  delivery  to 
homes,  schools  and  universities. 

But  public  broadcasters  face  a  serious  problem  in  distributing  these  services  over 
the  last  mile  to  homes  and  schools.  Many  stations  are  restricted  to  a  single  broad- 
cast channel  to  distribute  their  services.  With  access  to  the  distribution  networks 
that  will  make  up  the  information  superhighways,  we  would  have  the  ability  to  dis- 
tribute the  wide  range  of  educational  services  that  will  be  available  on  Telstar  401 
to  people  nationwide,  when  and  how  they  need  them. 

I  am  proud  to  say  that  South  Carolina  ETV  has  already  "put  the  pedal  to  the 
metal"  and  is  currently  traveling  at  a  high  but  safe  speed  on  our  on  statewide  infor- 
mation highway. 

South  Carolina  is  a  poor,  largely  rural,  but  highly  innovative  state.  For  years,  we 
have  been  using  television  in  our  classrooms  to  offer  instructional  resources  to  stu- 
dents and  teachers.  In  addition,  our  teleconferencing  center  is  the  busiest  in  the  na- 
tion, offering  school  districts,  state  agencies  and  local  governments  training  and  life- 
long learning  resources  while  saving  the  state  millions  of  dollars  in  travel  and  lost 
productivity  costs.  So  it  is  not  surprising  that  when  our  state  took  a  hard  look  at 
educational  inequities,  increasing  demands  for  services  and  our  ever-diminishing  re- 
sources, technology  surfaced  as  a  possible  solution.  South  Carolina  ETV  was  ready 
for  the  challenge  and  began  to  construct  our  information  highway. 

With  funding  from  the  General  Assembly,  we  purchased  a  transponder  on  Telstar 
401,  increasing  our  channel  capacity  from  six  to  possibly  as  many  as  40  channels. 
Private  and  public  colleges  and  universities,  recognizing  the  unlimited  resources  the 
highway  offered,  began  laying  their  own  asphalt,  purchasing  satellite  dishes  for 
their  campuses  with  their  own  funds.  The  Department  of  Education  applied  for 
grants  to  purchase  satellite  dishes  for  grades  K-12,  linking  schools  across  tne  state. 
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and  as  recently  as  June  2  of  this  year,  the  state  General  Assembly  renewed  their 
support  for  the  highway,  appropriating  an  additional  two  million  dollars  for  distance 
learning. 

What  will  the  completion  of  the  highway  mean  for  South  Carolina?  It  means  that 
a  student  in  our  state,  regardless  of  his  or  her  school's  location,  size  or  funding  level 
will  have  access  to  every  course  available,  as  well  as  our  state's  best  and  brightest 
teachers.  It  means  that  our  school  buildings  will  be  used  for  basic  skills,  liJtelong 
learning  and  tutoring  programs  long  after  the  bell  rings  at  three  o'clock.  It  means 
that  our  elementary  students  will  have  access  to  foreign  language  classes  even  if 
their  districts  can't  afford  foreign  language  teachers,  our  middle  schools  will  offer 
algebra  and  advanced  level  courses  even  ii  they  only  have  two  or  three  students  who 
quabfy,  and  our  high  school  students  will  take  college  courses  from  the  universities 
of  their  choice  without  ever  leaving  school  grounds.  In  short,  it  gives  local  districts 
the  flexibility  needed  to  offer  the  kind  of  curriculum  their  parents  and  students  de- 
mand and  deserve  and  offers  limited  possibilities  in  a  state  where  equity  in  edu- 
cation has  often  seemed  impossible. 

The  highway's  use  in  traditional  classroom  settings  iust  barely  scratches  the  sur- 
face of  its  potential  use  state,  nation,  and  worldwide.  We  are  dehvering  live,  inter- 
active seminars  on  early  childhood  education  to  Head  Start  teaching  teams  serving 
rural,  migrant,  Native  American,  and  Alaskan  village  populations  in  the  United 
States.  A  Dusiness  channel  offers  information  and  training  for  corporations  located 
in  our  state  with  an  effort  to  expand  our  state's  economic  development.  Training 
courses  for  everyone  from  teachers  to  police  officers  to  foster  parents  to  bus  drivers 
save  our  state  money,  develop  a  more  highly  trained  workforce  and  improve  the 
quality  of  life  for  our  citizenry.  In  addition,  our  highway  makes  it  possible  for  us 
to  access  information,  courses,  and  training  from  around  the  world.  And  our  sys- 
tem's potential  has  no  boundaries.  Simply  put,  with  no  pun  intended,  the  sky  is  the 
limit. 

Direct  access  to  the  information  hi^way  would  permit  us  to  distribute  these  and 
other  educational  services  to  everyone,  everywhere,  at  anytime.  It  would  also  permit 
states  throughout  the  country,  that  do  not  have  their  own  educational  networks,  to 
utilize  existing  networks  to  oistribute  the  types  of  educational  services  available  in 
South  Carolina. 

South  Carolina  ETV  is  not  alone  in  its  innovative  use  of  technology.  F*ublic  broad- 
casters across  the  country  are  developing  exciting  new  appUcations  lor  the  informa- 
tion infrastructure. 

•  Today,  PBS  Online  uses  both  satellite  and  ground-based  networks  to  deliver 
lesson  plans,  course  materials,  program  transcripts  and  video  segments  to  schools 
in  20  states.  With  wider  access  to  the  information  highways,  these  services  can  be 
expanded  to  provide  a  powerful  interactive  educational  network  that  will  link  stu- 
dents, teachers  and  parents  throughout  the  country. 

•  Today,  WGBH  in  Boston  offers  the  Diploma  Connection,  a  partnership  with 
local  cable  access  outlets,  to  offer  a  GED  course  for  more  than  450,000  Boston-area 
residents  who  have  not  earned  a  high  school  diploma.  The  impact,  if  this  course 
alone  were  distributed  nationally,  is  staggering. 

•  Today,  the  Satellite  Educational  Resources  Consortium,  a  partnership  between 
producing  stations,  like  South  Carolina  ETV,  and  departments  of  education,  distrib- 
utes interactive  distance  learning  courses  to  5,000  high  school  students  in  28  states. 
These  courses,  which  bring  math,  science  and  foreign  language  courses  to  rural  and 
disadvantages  schools,  can  and  should  be  available  nationwide. 

•  Today,  national  public  radio  uses  various  computer  networks  and  bulletin 
boards,  as  well  as  CD-ROMS  in  libraries,  to  distribute  its  in. depth  news  and  infor- 
mation services.  These  services  should  be  guaranteed  a  place  on  our  information 
highways. 

•  In  the  near-future,  Mathline,  a  video,  data  and  voice  communication  system  de- 
voted to  improving  the  math  achievement  of  American  students,  and  Ready-To- 
Leam,  an  early  childhood  development  service  aimed  at  helping  parents  and 
childcare  providers  raise  children  who  are  ready  to  learn,  will  iS  available  on 
Telstar  401  for  distribution  by  local  public  broadcast  stations.  The  availability  of 
these  and  similar  services  to  our  nation's  schools,  childcare  centers  and  homes  must 
be  assured. 

Paying  for  the  capacity  to  distribute  these  services  is  not  an  option.  We  should 
not  make  the  information  highway  a  toll  road  for  those  who  need  it  most  and  can 
least  afford  it.  Public  broadcasting's  scarce  resources  are  already  stretched  just  to 
maintain  the  universally  available  public  broadcasting  service  that  is  our  primary 
obligation  to  the  American  p>eople.  As  broadband,  interactive  networks  come  on  line, 
pubuc  broadcasters  face  the  danger  that  the  foundation  of  our  support — Americans 
who  can  afford  to  pay  for  enhanced  telecommunications  services — will  migrate  to 
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those  networks.  As  these  networks  become  widely  used,  public  broadcasting  must 
have  access  to  them  not  only  to  distribute  a  wider  range  oi  educational  services,  but 
also  to  maintain  access  to  those  viewers  who  support  our  universal  program  service. 

Finally,  public  broadcasting  has  a  demonstrated  track  record  of  technology  and 
service  innovation  that  should  reassure  Congress  that  a  pubUc  right-of-way  resource 
would  be  effectively  used.  We  were  the  first  to  interconnect  our  network  of  over  300 
television  stations  by  satellite  and  the  first  to  deliver  stereo  sound.  We  pioneered 
dosed  captioning  for  the  hearing  impaired  and  second  language  audio  channels. 
Among  all  broadcasting  organizations,  we  have  moved  the  fastest  and  the  furthest 
toward  digital  transmission  of  its  service.  And  our  new  satellite,  Telstar  401,  leads 
the  field  in  technological  innovation  and  enhancement  of  service  opportunities  for 
our  viewers. 

Public  broadcasters  are  realizing  Congress'  goal  of  making  public  telecommuni- 
cations services  available  to  all  Americans.  But  we  need  your  continued  support  to 
make  a  whole  new  range  of  educational  services  available  on  the  new  information 
highways. 

For  over  forty  years,  the  Federal  government  has  supported  the  public's  access  to 
educational  and  cultural  programming.  An  immense  amount  of  public  and  private 
resources  have  been  invested  in  realizing  Congress'  goal  of  making  public  tele- 
communications services  available  to  all  Americans.  As  Congress  lays  the  founda- 
tion for  a  new  telecommunications  system  in  our  country,  it  should  not  abandon 
principles  that  have  served  the  public  well  in  the  past  and  that  promise  to  be  even 
more  important  in  the  future. 

Congress  has  already  found  that  "all  citizens  of  the  United  States  [should]  have 
access  to  public  telecommunications  services  through  all  appropriate  available  tele- 
communications distribution  technologies."  Today  Congress  may,  with  little  dif- 
ficulty, realize  this  goal  by  reserving  a  public  right-of-way  on  the  information  high- 
way. 

Tomorrow,  without  public  intervention,  the  highway  will  be  constructed  and  dedi- 
cated to  commercial  uses.  We  believe  that  if  technology  legislation  is  enacted,  unac- 
companied by  a  public  right-of-way,  this  country  will  nave  tragically  missed  a  once- 
in-a-lifetime  opportunity  to  assure  that  the  highway  will  be  harnessed  to  serve  the 
educational,  informational  and  cultural  needs  of  our  people. 

Senator  Inouye.  Thank  you  very  much,  Mr.  Cauthen.  I  will  con- 
vey your  good  wishes  to  Senator  Rollings.  I  would  like  to  go 
through  the  panel  first  before  we  ask  questions,  so,  if  I  may,  I 
would  now  like  to  call  on  President  Connick. 

STATEMENT  OF  DR.  GEORGE  P.  CONNICK,  PRESffiENT, 
UNIVERSITY  OF  MAINE  AT  AUGUSTA 

Dr.  Connick.  Thank  you,  Senator.  Chairman  Inouye  and  mem- 
bers of  the  subcommittee,  I  am  here  to  represent  the  Instructional 
Telecommunications  Council  and  the  Commission  on  Information 
Technologies  of  the  National  Association  of  State  Universities  and 
Land-Grant  Colleges.  This  testimony  is  also  endorsed  by  other  na- 
tional higher  education  and  library  associations,  including  the 
American  Council  on  Education  and  the  American  Library  Associa- 
tion. 

On  behalf  of  the  higher  education  community,  I  commend  you  for 
your  vision.  We  fully  support  the  concept  of  a  reserved  set-aside  on 
the  information  superhighway  for  educational  institutions,  librar- 
ies, and  other  public  service  users.  It  is  vital  to  the  future  of  higher 
education  that  these  communities  receive  guaranteed  access  to  the 
information  superhighway.  We  agree  with  Secretary  Riley's  state- 
ment to  the  Commerce,  Science,  and  Transportation  Committee  on 
May  25  that,  "educational  institutions,  large  and  small,  school  li- 
braries, literacy  centers,  early  childhood  centers,  community  col- 
leges, and  universities  should  have  access  and  usage  of  advanced 
telecommunications  se7*vices." 
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S.  2195  is  consistent  with  other  Federal  Government  tele- 
communications set-asides  for  purposes  such  as  the  public  edu- 
cation and  Government  channels  on  cable  systems,  and  FCC  spec- 
trum reservations  for  noncommercial  television  and  radio,  and  for 
ITFS.  The  benefits  the  Nation  has  received  as  a  result  of  these  set- 
asides  is  well  known  and  beyond  question.  Spectrum  set-asides 
work,  and  our  experience  in  Maine,  reserving  ITFS  frequencies  for 
noncommercial  educational  uses,  is  a  clear  demonstration  of  that 
fact. 

Maine  can  also  serve  as  a  model  for  how  others  can  serve  their 
communities.  States,  regions,  and  the  country  if  public  right-of-way 
and  other  accommodations  are  made  available  to  the  public  sector 
on  the  NIL  The  University  of  Maine's  statewide  ITFS  system  has 
been  able  to  significantly  expand  educational  opportunities  to  all  of 
our  citizens. 

The  education  network  of  Maine  was  created  by  the  University 
of  Maine  system  in  1989  to  provide  educational  access  for  people 
who  are  geographically  isolated  from  campuses  or  who  do  not  have 
access  locally  to  the  type  of  degree  program  or  training  which  they 
need.  The  network  consists  of  a  multichannel,  statewide,  university 
fiber  optic  ITFS  system  which  reaches  over  100  locations,  including 
islands  off  the  coast  of  Maine. 

To  ignore  the  advantages  we  gain  from  these  technologies  would 
not  only  waste  the  public  resources  that  have  helped  our  colleges 
and  universities  build  their  telecommunications  systems,  but  it 
would  deny  students,  workers,  and  adult  learners  the  educational 
opportunities  they  can  only  access  through  distance  learning.  We 
understand  from  your  remarks  in  introducing  the  bill  that  the  in- 
tent of  S.  2195  is  to  reserve  capacity  for  public  use  where  it  is  ap- 
propriate for  the  technology. 

Frequency  or  channel  allocation  have  long  histories  and  are 
sharply  defined,  but  cannot  be  applied  in  the  same  manner  to  digi- 
tal broadband  packet  systems.  It  may  be  more  appropriate  to  iden- 
tify alternatives  such  as  preferential  rates,  guaranteed  rates,  or 
other  mechanisms  to  meet  public  needs  for  access  for  these  areas. 
We  also  understand  that  it  is  not  your  intent  to  include  the 
Internet  or  NSFNET  in  the  definition  of  "telecommunications  net- 
works" in  this  legislation.  It  is  our  recommendation  that  you  clarify 
the  statutory  language  to  also  exclude  noncommercial  networks 
such  as  networks  of  schools  or  nonprofit  organizations,  higher  edu- 
cation, and  educational  institutions,  libraries,  and  library  agencies 
from  that  definition. 

At  this  time  we  are  in  the  opening  stages  of  planning  what  serv- 
ices will  be  offered  on  the  Nil  and  who  will  be  able  to  gain  access. 
The  Federal  Government  must  ensure  that  colleges  can  continue 
offering  classes  in  order  to  upgrade  worker  skills  and  improve  the 
adult  literacy  rate  and  promote  an  educated  public.  In  this  way,  in- 
stitutions of  higher  education  can  extend  educational  opportunities 
to  all  Americans,  regardless  of  their  location,  economic  status,  age, 
or  disability. 

Meanwhile,  the  NSFNET  and  the  total  assembly  of  networks, 
both  national  and  international,  that  comprise  the  Internet  have 
become  a  crucial  tool  to  enhance  instructional  and  research  produc- 
tivity. These  new  network  information  services  have  been  devel- 
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oped  in  an  innovative  and  unregulated  environment  which  has  fos- 
tered cooperative  efforts.  Higher  education  institutions,  Hke  most 
organizations,  are  under  a  gpreat  deal  of  pressure  to  increase  pro- 
ductivity and  reduce  costs.  Greater  public  access  to  the  information 
superhighway  will  promote  more  efficient  learning  and  resource 
sharing. 

Thus,  it  is  important  that  all  levels  of  education  are  included  in 
this  and  other  legislation  pertaining  to  the  Nil.  Education  must  be 
seen  as  a  continuum,  K-12  through  postsecondary.  Moreover,  as 
technology  provides  a  seamless  web  of  opportunities,  students  at  all 
levels  will  have  access  to  curriculum  most  appropriate  to  their  in- 
tellectual needs  and  interests,  and  we  must  support  that  oppor- 
tunity. To  hinder  this  trend  would  be  both  wasteful  and  detrimen- 
tal to  many  communities. 

Basically,  our  position  comes  down  to  the  fact  that  our  colleges 
and  other  public  institutions  do  not  have  the  resources  to  outbid 
private  industry  for  channels  on  the  information  superhighway. 
Guaranteed  access  to  communications  networks,  whether  it  is  used 
as  a  means  for  community  college  teachers  to  transmit  courseware 
to  students  at  a  distance  or  as  a  way  for  university  research  sci- 
entists to  reach  online  data  bases  and  libraries,  is  of  crucial  impor- 
tance to  our  educational  institutions. 

There  is  a  precedent  for  providing  guaranteed  set-asides  for  pub- 
lic use  of  information  systems.  And  as  our  experience  in  Maine 
shows,  the  Nil  could  be  an  indispensable  tool  that  can  help  our  Na- 
tion more  efficiently  deal  with  the  challenges  of  promoting  an  edu- 
cated public,  providing  ongoing  workforce  retraining,  and  helping 
research  universities  pursue  valuable  research  and  development 
projects  that  will  help  our  Nation  keeps  its  leading  technological 
edge  into  the  next  century. 

Thank  you  very  much  for  providing  this  opportunity  to  testify. 

[The  prepared  statement  of  Dr.  Connick  follows:] 

Prepared  Statement  of  Dr.  George  Connick 

Chairman  Inouye  and  members  of  the  Subcommittee,  my  name  is  George  Connick 
and  I  am  the  president  of  the  University  of  Maine  at  Augusta.  I  am  here  to  rep- 
resent the  Instructional  Telecommunications  Council  and  the  Commission  on  Infor- 
mation Technologies  of  the  National  Association  of  State  Universities  and  Land- 
Grant  Colleges.  This  testimony  is  also  endorsed  by  other  national  higher  education 
and  library  associations,  including  the  American  Council  on  Education  and  the 
American  Library  Association. i 

On  behalf  of  the  higher  education  community,  I  commend  you  for  your  vision.  We 
fully  support  the  concept  of  a  reserve  set  aside  on  the  information  superhighway  for 
education  institutions,  libraries  and  other  public  service  users.  It  is  vital  to  the  fu- 
ture of  higher  education  that  these  communities  receive  guaranteed  access  to  the 
information  superhighway.  We  agree  with  Secretary  Rileys  statement  to  the  Com- 
merce, Science  and  Transportation  Committee  on  May  25  that  "[ejducational  institu- 
tions, large  and  small — schools  libraries,  literacy  centers,  early  childhood  centers, 
community  colleges  and  universities — should  have  access  and  usage  of  [advanced 
telecommunications]  services." 

S.  2195  is  consistent  with  other  federal  government  telecommunications  set  asides 
for  purposes  such  as  the  public,  education  and  government  (PEG)  channels  on  cable 
systems  and  FCC  spectrum  reservations  for  noncommercial  television  and  radio. 


iThis  testimony  is  endorsed  by  the  following  national  associations:  American  Association  of 
Community  Colleges,  American  Association  of  State  Colleges  and  Universities,  American  Coun- 
cil on  Education,  American  Library  Association,  Association  of  Research  Libraries,  Council  for 
the  Advancement  and  Support  of  Education,  National  Association  of  State  Universities  and 
Land-Grant  Colleges,  National  University  Continuing  Education  Association. 
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and  for  ITFS.  The  benefits  the  nation  has  received  as  a  result  of  these  set  asides 
is  well  known  and  beyond  question.  Spectrum  set  asides  work  and  our  experience 
in  Maine,  reserving  ITFS  frequencies  for  noncommercial  education  uses,  is  a  clear 
demonstration  of  that  fact  Maine  can  also  serve  as  a  model  for  how  others  can  serve 
their  communities,  states,  region  and  the  country  if  public  right-of-way  and  other 
acconmiodations  are  made  available  to  the  public  sector  on  the  NIL  The  University 
of  Maine's  statewide  ITFS  system  has  been  able  to  significantly  expand  educational 
opportunities  to  all  of  our  citizens. 

The  Educational  Network  of  Maine  (ENM)  was  created  by  the  University  of  Maine 
system  in  1989  to  provide  educational  access  for  people  who  are  geographically  iso- 
lated from  campuses  or  who  do  not  have  access  to  the  type  of  degree  program  or 
training  which  they  need.  The  Network  consists  of  a  multi-channel,  statewide.  Uni- 
versity ITFS  system  which  reaches  over  100  locations,  including  islands  off  the  coast 
of  Maine.  The  instructional  television  system  is  primarily  one-way  video  (although 
the  seven  campuses  have  two-way  video)  and  two-way  audio  using  auto-dialing 
phones  connected  by  800  service. 

In  addition  to  instructional  television,  aU  Network  locations  are  connected  by  com- 
puter and  fax  machines  and  the  University  System  on-line  network  called  URSUS. 
People  living  on  the  island  of  North  Haven  (an  hour  ferry  ride  off  the  coast  of 
Maine),  for  example,  have  access  to  approximately  65  live  university  courses,  four 
technical  college  courses,  four  hours  per  day  of  courses  and  teacher  training  for  high 
schools,  interactive  meetings  and  access  to  the  library  resources  of  the  university 
system  and,  indeed,  the  world  through  URSUS  and  its  connection  to  on-line  library 
catalogs  in  all  50  states  and  12  foreign  countries.  These  same  services  are  available 
to  every  location  across  the  state. 

Currently,  the  university  system  offers  five,  full  associate  degrees  at  a  distance 
and  one  masters  degree.  This  fall,  a  second  masters  degree  in  library  science  will 
be  imported  to  Maine  from  another  state.  An  extended  baccalaureate  degree,  to  be 
offered  at  a  distance,  is  in  the  final  stages  of  planning  and  is  scheduled  to  be  offered 
in  the  fall  of  1995.  Currently,  there  are  over  3,500  students  taking  Network  courses 
for  credit  each  semester  and  over  25,000  people  use  the  Network  for  non-credit 
courses,  training  programs  and  meetings. 

The  number  of  student  enrollments  in  Maine's  ITV  system  increased  55  percent 
when  one  compares  the  fall  semesters  of  1989  to  1993.  This  a  trend  that  is  echoed 
across  the  country.  The  majority  of  our  students  are  woricing  adults.  They  cannot 
attend  classes  in  a  traditional  setting  because  they  live  too  far  away  from  our  seven 
campuses,  but  can  easily  travel  to  our  more  than  eighty  receive  sites  located  at  high 
schools,  community  colleges,  universities  and  community  centers  across  the  state. 
Other  students  work  during  regular  classroom  hours,  or  they  have  to  stay  close  to 
home  because  they  cannot  afford  childcare  or  have  physical  disabilities.  To  ignore 
the  advantages  we  can  gain  from  these  technologies  would  not  only  waste  the  public 
resources  that  have  helped  our  colleges  and  universities  build  their  telecommuni- 
cations systems,  but  it  would  deny  students,  workers  and  adult  learners  the  edu- 
cational opportunities  they  can  only  access  through  distance  learning. 

We  understand  from  your  remarks  in  introducing  the  bill  that  the  intent  of  S. 
2195  is  to  reserve  capacity  for  public  use  where  it  is  appropriate  for  the  technology. 
Frequency  or  channel  allocation  have  long  histories,  and  are  sharply  defined,  but 
cannot  be  applied  in  the  same  manner  to  digital  broadband  packet  systems.  It  may 
be  more  appropriate  to  identify  alternatives  such  as  preferential  rates,  guaranteed 
rates  or  otner  mechanisms  to  meet  pubHc  needs  for  access  for  these  arenas.  We  also 
understand  that  it  is  not  your  intent  to  include  the  Internet  or  NSFNET  in  the  defi- 
nition of  "telecommunications  networks"  in  this  legislation.  It  is  our  recommenda- 
tion that  you  clarify  the  statutory  language  to  also  exclude  non-commercial  net- 
works such  as  networks  of  schools  or  non-profit  organizations,  higher  education  and 
educational  institutions,  libraries  and  library  agencies  from  that  definition. 

HIGHER  EDUCATION  AND  THE  TRANSITION  TO  THE  Nil 

I  would  like  to  provide  a  brief  picture  of  the  significant  role  the  NH  can  play  with 
regard  to  higher  education.  The  trend  across  the  country  is  that  education  is  becom- 
ing less  place-bound  and  time-specific,  and  more  user  friendly.  We  should  look  to- 
ward using  the  new  technologies  so  students  can  learn  on  an  on-going  basis — wheth- 
er that  is  from  the  home  or  workplace — on  an  as-needed  basis.  Labor  Secretary  Rob- 
ert Reich  has  often  referred  to  the  fact  that  today's  work  environment  demands  con- 
tinual woricer  retraining — for  employees  who  do  not  have  the  time  or  luxury  of  at- 
tending traditional  on-campus  courses.  The  Nil  is  a  perfect  and  efficient  medium 
for  life-long  learning. 
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At  this  time  we  are  in  the  opening  stages  of  planning  what  services  will  be  offered 
on  the  Nil  and  who  will  be  able  to  gain  access.  The  federal  government  must  ensure 
that  colleges  can  continue  offering  classes  in  order  to  upgrade  worker  skills,  improve 
the  adult  literacy  rate  and  promote  an  educated  public.  In  this  way,  institutions  of 
higher  education  can  extend  educational  opportunities  to  all  Americans,  regardless 
of  their  location,  economic  status,  age  or  disability. 

Meanwhile,  the  NSFNET  and  the  total  assembly  of  networks,  both  national  and 
international,  that  comprise  the  Internet,  have  become  a  crucial  tool  to  enhance  in- 
structional and  research  productivity.  It  is  estimated  that  our  nation's  campuses 
have  invested  at  least  one  billion  dollars  to  buUd  their  own  infrastructure  to  support 
the  use  of  networks.  They  have  invested  in  personal  computers  for  instruction  and 
communications,  installed  campus  networks,  and  have  formed  regional  alliances  so 
students,  faculty  and  research  scientists  can  easily  "talk"  on-line  with  their  col- 
leagues, libraries  and  research  institutions  to  further  the  pursuit  of  learning.  These 
new  network  information  services  have  been  developed  in  an  innovative  and  unregu- 
lated environment  which  has  fostered  cooperative  efforts. 

Higher  education  institutions,  like  most  organizations,  are  under  a  great  deal  of 
pressure  to  increase  productivity  and  reduce  costs.  Greater  public  access  to  the  in- 
formation superhighway  will  promote  more  efficient  learning  and  resource  sharing. 
Thus,  it  is  important  that  all  levels  of  education  are  included  in  this  and  other  legis- 
lation f)ertaining  to  the  Nil.  Education  must  be  seen  as  a  continuum,  K-12  through 
postsecondary.  This  is  essential  for  many  reasons,  not  the  least  of  which  is  that 
much  of  the  academic  enrichment  and  in-service  training  material  used  by  K-12 
schools  are  produced  by  higher  education  and  transmitted  throughout  a  state,  region 
or  the  nation  by  any  number  of  telecommunications  technologies.  In  many  districts, 
both  rural  and  urban,  communications  technologies  are  serving  as  a  means  for  edu- 
cational institutions  at  all  levels,  libraries,  and  other  public  entities  to  cut  cost  by 
sharing  the  resources  they  produce.  Similarly,  most  of  the  job-site  training  and 
worker  retraining,  that  is  and  will  be  provided  to  the  U.S.  workforce,  is  produced 
and  delivered  by  higher  education  electronically.  To  hinder  this  trend  would  be  both 
wasteful  and  detrimental  to  many  communities. 

In  May,  my  colleague  Elaine  Albright,  dean  of  cultural  afTairs  and  libraries  at  the 
University  of  Maine  in  Orono  testified  before  the  Senate  Committee  on  Commerce, 
Science  and  Transportation.  She  pointed  out  that  the  University  is  extending  library 
services  to  our  'iocation-indep)endent  community  college"  of  Maine.  Many  of  these 
sites  are  in  small  public  libraries  or  local  high  schools.  Already  these  campuses  are 
being  linked  together  through  communications  technologies  which  allow  toll-free  ac- 
cess to  the  state-wide  network.  As  Dean  Albright  made  clear,  the  library  system  can 
serve  as  one  more  mechanism  to  "provide  equitable  public  access  to  [library]  services 
and  could  (and  many  are)  serve  as  sites  for  access  to  the  Nil." 

CONCLUSION 

Basically,  our  position  comes  down  to  the  fact  that  our  colleges  and  other  public 
institutions  do  not  have  the  resources  to  outbid  private  industry  for  channels  on  the 
information  superhighway.  Guaranteed  access  to  communications  networks — wheth- 
er it  is  used  as  a  means  for  community  college  teachers  to  transmit  courseware  to 
students  at  a  distance,  or  as  a  way  for  university  research  scientists  to  reach  on- 
line databases  and  libraries — is  of  crucial  importance  to  our  educational  institutions. 

There  is  a  precedent  for  providing  guaranteed  set-asides  for  public  use  of  informa- 
tion systems.  And  as  our  experience  in  Maine  shows,  the  Nil  could  be  an  indispen- 
sable tool  that  can  help  our  nation  more  efficiently  deal  with  the  challenges  of  pro- 
moting an  educated  public,  providing  on-going  workforce  retraining,  and  helping  re- 
search universities  pursue  valuable  research  and  development  projects  that  will 
help  our  nation  keep  its  leading  chronological  edge  into  the  next  century. 

As  Secretary  Riley  testified  last  month  on  S.  1822,  "it  will  be  absolutely  impos- 
sible to  educate  the  coming  generation  of  young  people  to  high  standards  of  excel- 
lence— if  their  access  and  use  of  the  MI  is  seen  as  a  secondary  consideration  to 
broad  based  commercial  purposes  ♦  ♦  *  [The  Nil]  is  an  essential  tool  for  achieving 
the  National  Education  Goals,  and  an  integral  part  of  our  future  education  system. 
*  *  *  Providing  free  usage,  or  usage  that  is  at  least  as  inexpensive  as  possible,  is 
the  right  way  to  go." 

Thank  you  for  providing  me  the  opportunity  to  testify  on  this  legislation.  I  look 
forward  to  working  with  you  and  welcome  any  questions  or  conunents  you  might 
have. 
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Senator  Inouye.  President  Connick,  on  behalf  of  the  committee 
I  thank  you  for  your  fine  testimony.  May  I  now  call  upon  Chairman 
Riddle. 

STATEMENT  OF  ANTHONY  T.  RffiDLE,  CHAIRMAN,  ALLIANCE 
FOR  COMMUNITY  MEDIA;  EXECUTIVE  DIRECTOR,  MIN- 
NEAPOLIS TELECOMMUNICATIONS  NETWORK 

Mr.  Riddle.  Thank  you,  Mr.  Chairman.  Thank  you  for  the  oppor- 
tunity for  appearing  before  this  committee,  and  I  would  like  to 
thank  you  very  much  for  having  this  legislation  for  us  to  speak  on. 

I  represent  the  Alliance  for  Community  Media,  which  is  a  mem- 
bership organization  that  represents  the  3,000  or  so  public  edu- 
cational and  government  access  facilities  in  the  United  States.  We 
currently  have  about  1.2  million  volunteers  per  year,  producing 
more  than  20,000  hours  of  programming  per  week,  more  than  all 
the  broadcasters  in  the  Nation  combined.  We  have  taught  a  whole 
generation  of  people  how  to  use  technology  in  order  to  better  ex- 
press themselves,  to  create  a  sense  of  community,  and  to  be  able 
to  educate  their  youth. 

We  have  come  to  support  this  bill  wholeheartedly.  We  think  that 
it  fills  a  gap  that  was  obvious  in  the  legislation  that  is  both  on  the 
House  side  and  on  the  Senate  side.  We  also  come  with  support 
from  other  organizations,  including  the  National  Association  of 
Telecommunications  Officers  and  Advisors,  and  the  Minnesota  As- 
sociation of  Cable  Television  Administrators.  In  addition,  we  will 
pass  out  to  the  committee  a  resolution  adopted  by  the  U.S.  Con- 
ference of  Mayors  offering  support  for  this  bill,  and  we  hope  that 
the  cities  and  the  telecommunications  officers  will  at  some  point 
have  the  opportunity  to  speak  to  this  legislation. 

Something  kind  of  interesting  happened  this  weekend  too.  I  went 
to  a  June  Teenth  celebration.  I  do  not  know  if  you  are  familiar  with 
June  Teenth,  but  June  19  is  the  date  upon  which  the  slaves  in 
Texas  learned  of  the  Emancipation  Proclamation,  approximately 
2V2  years  after  it  was  signed  into  law  by  President  Lincoln.  This 
means  that  for  2V2  years  children  were  bom  into  slavery  that 
should  have  been  born  free.  It  means  that  for  2V2  years  people  who 
had  toiled  in  slavery  all  their  lives  died  in  slavery  when  they 
should  have  had  their  last  couple  of  years  free.  And  it  also  meant 
that  a  great  number  of  people  gave  another  2V2  years  of  their  lives 
and  their  economic  effort  to  other  people  who,  for  economic  reasons, 
chose  to  deny  them  the  information  that  they  needed  to  have  con- 
trol of  their  own  lives. 

And  I  think  this  is  a  dramatic  representation  of  what  is  really 
at  stake  here.  It  is  important  that  our  system  be  market  driven. 
It  is  obvious  that  this  is  the  engine  that  drives  the  whole  system. 
But  it  is  also  important  that  certain  safeguards  be  put  in  place  so 
that  the  people  of  this  country  can  speak  with  each  other,  can  talk 
over  the  issues  of  the  day  in  an  unmediated  fashion  to  be  able  to 
get  the  information  that  they  need  to  make  the  correct  decisions. 

We  have  been  teaching,  as  I  said,  a  whole  generation  of  people 
from  all  communities  how  to  speak  for  themselves,  and  giving  them 
the  means  of  doing  so.  We  have  helped  African  Americans  and  sen- 
iors and  youth  provide  programming  that  did  not  exist  elsewhere, 
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as  well  as  diverse  language  communities  such  as  the  Spanish,  Viet- 
namese, Farsi,  and  Portuguese. 

In  Chicago,  over  2,000  nonprofit  groups  from  HIV-AIDS  edu- 
cation groups  to  school  reform  organizations  have  used  access  chan- 
nels. There  are  8,000  nonprofits  in  Chicago,  85  to  90  percent  of 
which  have  budgets  under  $100,000.  Schools,  libraries,  hospitals, 
and  nonprofit  service  organizations  use  community  channels  across 
the  country. 

In  Austin,  TX,  community  groups  and  individuals  provide  volun- 
teer and  -staff  efforts  valued  at  10  times  the  access  centers  budget. 
The  Minneapolis  Telecommunications  Network,  of  which  I  am  the 
executive  director,  annually  serves  over  100  community  groups, 
trains  500  residents  a  year,  and  provides  20,000  hours  of  editing 
time,  as  well  as  gavel-to-gavel  political  debate,  on  a  budget  of  less 
than  the  cost  of  a  15-second  spot  during  the  Super  Bowl. 

We  think  that  there  is  a  great  deal  of  efficiency  built  into  the 
system.  We  believe  that  the  superhighway  is  not  something  that  is 
coming  in  the  future,  but  is  something  tnat  is  here,  and  we  think 
that  PEG  is  a  good  example  of  how  these  allocations  may  take 
place.  So,  we  hope  that  you  will  continue  to  use  the  cities  and  to 
some  degree  the  States,  to  allocate  both  the  funding  and  the  chan- 
nel capacity  on  the  new  systems. 

[The  prepared  statement  of  Mr.  Riddle  follows:] 

Prepared  Statement  of  Anthony  Riddle 

I  am  Anthony  Riddle,  Chair  of  the  Alliance  for  Community  Media,  a  national 
membership  organization  representing  3,000  public,  educational  and  governmental 
(TEG")  cable  television  access  centers  and  the  1.2  million  volunteers  who  provide 
public,  educational  and  governmental  access  television  across  the  United  States.  I 
am  the  Executive  Director  of  the  Minneapolis  Telecommunications  Network.  At 
MTN  we  program  13  channels,  serve  over  100  community  service  organizations,  pro- 
vide 20,000  hours  of  editing  time,  have  4,000  days  of  equipment  checkout,  provide 
gavel.to-gavel  coverage  of  most  political  debates,  and  teach  nearly  500  community 
producers.  And  we  do  all  that  on  an  annual  budget  which  is  less-than  what  it  takes 
to  produce  one  week  of  All  My  Children. 

On  behalf  of  the  many  community  groups  and  individuals  who  use  PEG  channels 
each  week  to  produce  over  20,000  hours  of  new  programs,  more  than  the  output  of 
all  broadcasters  combined,  I  want  to  thank  the  Subcommittee  for  the  opportunity 
to  speak  today. 

Specifically,  I  want  to  thank  Chairman  Inouye  for  introducing  S.  2195,  which  rec- 
ognizes the  need  for  all  Americans  to  be  able  to  send  and  receive  information  over 
all  telecommunications  systems.  This  need  was  brought  home  to  me  this  weekend 
when  I  was  watching  a  report  on  Juneteenth  celebrations  on  the  news.  Juneteenth 
is  a  celebration  of  African-American  emancipation  which  originated  in  Texas. 

It  is  a  celebration  of  the  day,  June  19,  1865,  on  which  the  slaves  found  out  that 
President  Lincoln  had  issued  the  Emancipation  Proclamation  freeing  them  two  and 
a  half  years  before.  It  took  two  and  a  hali  years  for  the  news  to  filter  down  to  them. 
In  this  time,  children  were  bom  into  slavery  who  should  have  been  bom  free.  Some 
who  had  toiled  their  entire  lives  died  slaves  when  they  should  have  died  free. 

As  the  announcer  noted:  'They  were  just  too  far  down  the  information  chain." 
This  is  a  stunning  example  of  what  happens  when  your  access  to  information  is  con- 
trolled by  others  who  have  a  financial  interest  in  what  you  know  and  when.  This 
is  antithetical  to  a  freedom-loving  people.  As  we  face  a  new  communications  envi- 
ronment, it  is  important  that  Congress  preserve  and  expand  the  availability  for 
community  use  of  all  communications  technology. 

DECENTRALIZED,  COMMUNITY  MEDIA:  CHANGING  AND  BUILDING  COMMUNITIES 

I  speak  to  you  today  as  Chair  of  a  national  organization  of  members  who  have 
decentralized  television  in  an  unprecedented  manner.  Across  the  nation,  community 
media  centers  put  television  in  the  hands  of  the  people,  not  just  as  passive  consum- 
ers but  also  as  information  providers;  and  in  communities  with  adec[uate  resources. 
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the  response  has  been  tremendous.  More  than  one  milhon  people  have  learned  how 
to  make  television  programs  that  serve  the  needs  of  their  groups  and  themselves. 
By  learning  all  aspects  of  television  productions,  they  are  able  to  speak  for  them- 
selves, without  a  filter  or  gatekeeper. 

Through  live,  interactive  television,  and  throug:h  interface  with  local  computer 
networks,  access  centers  are  taking  the  next  step  in  providing  community  dialogue 
with  today's  technology.  As  new  technologies  develop,  with  the  assistance  of  S.  2195, 
the  Alliance  looks  forward  to  expanding  the  methods  and  the  geographic  areas  in 
which  community  dialogue  travels. 

CONGRESS  RECOGNIZES  THE  LMPORTANCE  OF  INFORMATION  PROVIDERS  IN  A 

PLURALISTIC  SOCIETY 

Congress  has  traditionally  recognized  the  need  to  encourage  and  facilitate  the  de- 
velopment and  delivery  of  public  telecommunications  services.  Specifically,  it  has 
recognized  the  importance  of  ensuring  that  all  Americans  have  access  to  these  serv- 
ices. Through  the  community  service  provisions  of  the  1984  Cable  Act,  Congress  in- 
tended to  promote  diversity  by  guaranteeing  that  groups  traditionally  ignored  by 
mass  media  would  have  the  opportunity  to  speak  via  cable.  It  has  in  fact  created 
those  opportunities.  African-American  programming,  programs  in  Spanish,  Vietnam- 
ese, Farsi,  Portuguese,  and  a  wide  range  of  political  opinion  programs  fill  PEG  ac- 
cess channels.  These  channels  and  centers  nave  fostered  localism  in  communica- 
tions, another  goal  of  Congress,  with  programs  as  diverse  and  rich  as  are  our  local 
neighborhoods. 

In  his  kevnote  address  to  the  Alliance's  1993  National  Convention  this  past  July, 
the  honorable  Andrew  J.  Young,  former  United  Nations  Ambassador  and  former 
mayor  of  Atlanta  spoke  of  the  importance  of  access: 

*  *  *  we  see  the  public  access  movement  as  a  continuation  of  the  dream  and 
the  vision  of  the  Civil  Rights  movement,  and  the  human  rights  movement  gen- 
erally. What  we  were  marching  for  was  to  get  a  hearing.  Martin  [Luther  King] 
used  to  always  quote  Victor  Hugo  who  said  that,  "Violence  is  the  language  of 
the  unheard.    When  people  explode  in  violence  it  is  because  they  have  oeen  ig- 
nored, because  they  nave  been  isolated,  because  they're  frustrated  that  they 
have  no  access.  We  had  to  march  for  access,  and  marching  just  three  or  four 
blocks  *  *  *  normally  got  us  thrown  in  jail.  People  brought  out  police  dogs,  peo- 
ple put  fire  hoses  on  us.  We  had  to  basically  risk  our  lives  just  to  say,  "Wait 
a  minute,  we  can't  vote!  We're  not  trying  to  bum  anything  down.  We  don't  want 
to  destroy  the  country.  We  just  want  the  same  citizenship  rights  and  respect 
for  our  human  dignity  that  is  accorded  to  every  other  American  citizen,  and 
that  ought  to  be  accorded  to  every  other  person  on  the  face  of  this  small  planet 
of  ours.    It  was  there  that  the  dream  of  human  rights  was  bom  that  has  swept 
across  this  planet.  But  that  dream  must  be  kept  aHve  by  some  ongoing  mecha- 
nism of  communication. 
PEG  access  is  the  most  American  of  communications  institutions,  providing  a  free 
opportunity  for  all  {persons,  regardless  of  race,  creed,  income,  religion,  or  political 
ideology  to  express  their  opinions,  share  their  cultures  and  improve  their  local  com- 
munities. In  an  age  of  growing  apathy  and  a  lack  of  participation,  groups  using 
these  channels  stand  tall  in  working  to  build  their  communities. 

ALL  HAVE  THE  OPPORTUNITY  TO  BE  PROVIDERS 

Perhaps  the  most  powerful  feature  of  the  information  superhighway  is  its  ability 
to  allow  anyone  to  create  and  send  information,  and  not  just  passively  receive  it. 
This  allows  citizens  to  interact  better  with  each  other  and  their  government.  It  po- 
tentially can  empower  communities  who  feel  misrepresented  and  over-looked.  And 
it  enables  every  person  to  participate  as  an  equal,  regardless  of  race  or  physical  con- 
dition or  geographic  location.  Yet  there  are  many,  possibly  most,  of  our  fellow  citi- 
zens who  will  not  be  able  to  afTord  the  connection,  the  transmission  costs,  and  the 
special  equipment  needed. 

If,  in  order  to  use  the  network,  one  needs  a  video  camera,  editing  equipment  and 
playback  equipment,  who  will  have  access  to  it,  even  if  the  fiber  link  is  built  to 
every  home:  Ii,  in  order  to  take  advantage  of  the  network,  one  requires  a  computer, 
who  will  provide  the  computers  to  those  who  cannot  afTord  them  now?  Many  people 
expect  that  two  segments  of  society  will  be  created,  the  information-rich  and  the  in- 
formation-poor. I  don't  like  that  line  very  much  because  it  seems  to  assume  that 
only  a  minority — the  poor — will  lack  full  access  to  the  network.  Actually,  depending 
on  the  way  the  network  is  designed,  we  consumers  could  end  up  paying  for  construc- 
tion of  an  information  highway  that  truly  benefits  the  few,  while  excluding  the  vast 
majority  of  Americans.  This  suggests  that  from  the  start  the  network  must  be  de- 
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signed  so  that  its  basic  services  include  facilities,  equipment  and  services  required 
to  make  the  information  highway  accessible  to  the  entire  community.  We  can  do  this 
simply — we  already  have  a  model.  A  section  of  the  highway  needs  to  be  reserved 
like  a  public  park  for  free  use.  Further,  operating  funds  need  to  be  available  for 
community-based  organizations  like  my  own  in  Minneapolis  to  provide  equipment, 
training  and  technical  support.  Community  communications  centers  could  help  en- 
sure that  the  benefits  of  tne  networks  are  universally  available.  One  can  imagine 
production  centers  adjacent  to  libraries,  where  a  member  of  the  community  can 
produce  a  video,  obtain  access  to  the  Internet,  or  participate  long-distance  in  public 
meetings  being  held  elsewhere  in  the  community.  It  can  be  done;  in  fact,  some  ac- 
cess centers  are  already  doing  it. 

Community  media  has  made  tremendous  strides  in  communities  when  it  has  had 
the  appropriate  resources — channel  capacity  without  charge  and  funding  for  equip- 
ment, training  and  outreach.  Several  visionary  centers  have  launched  into  advanced 
services,  showing  us  the  possibilities  for  all  Americans  who  are  given  access  to 
emerging  telecommunications  systems. 

An  editorial  in  the  Boston  Globe  that  appeared  on  Human  Rights  Day,  December 
10,  1993,  observed:  "Everyone  has  the  right  to  freedom  of  opinion  and  expression. 
Boston  Nei^borhood  Network  Television  gives  Boston  residents  and  nonprofit  insti- 
tutions access  to  the  airwaves  through  its  own  facilities  and  by  providing  training 
in  the  use  of  broadcasting  equipment. ' 

People  who  are  informed  and  have  the  ability  to  shape  their  futures  have  unlim- 
ited abilities;  they  discuss  issues,  hammer  out  tough  solutions,  share  rich  and  di- 
verse cultural  heritages,  create  inspired  works  of  art,  enjoy  themselves  and  build 
stronger  communities.  If  the  American  people  are  to  continue  to  do  all  of  this,  we 
need  meaningful  access  to  the  most  powerful  telecommunications  systems  of  our  day 
and  to  the  emerging  systems  of  tomorrow.  We  need  this  access  preserved  and  ex- 
panded through  the  provisions  of  S.  2195. 

THE  PROMISE  OF  S.  2195 

The  opportunities  for  people  to  participate  in  economic,  political,  and  cultural  life 
depends  on  their  ability  to  access  and  use  communication  and  information  services. 
Individuals  need  skills  and  tools  to  locate  the  communications  pathways,  informa- 
tion, and  audiences  in  a  timely  fashion  and  in  an  appropriate  form.  Unequal  access 
to  communications  resources  leads  to  unequal  advantages  and,  ultimately,  to  in- 
equalities in  social  and  economic  opportunities. 

S.  2195  provides  vital  communications  opportunities  to:  nonprofit  and  community 
organizations  using  public,  educational,  and  government  access  channels  and  cen- 
ters; the  public  broadcasters;  community  radio  broadcasters;  state,  local  and  tribal 
governments;  schools;  hospitals;  and  libraries  through  (1)  dedicated,  noncommercial 
capacity  on  the  emerging  telecommunications  networks  and,  (2)  funding  to  use  that 
capacity.  The  bill  accomplishes  this  without  mandating  large  and  expensive  govern- 
ment programs  which  cannot  gain  public  support.  S.  2195  recognizes  that  America's 
greatest  resource  is  its  people. 

S.  2195  recognizes  the  obstacles  faced  by  non-commercial  speakers.  In  particular, 
the  Alliance  agrees  that  there  is  a  need  for  an  outlet  for  the  voiceless  and  powerless, 
and  for  resources  for  outreach  and  training  in  minority  and  underserved  popu- 
lations. The  findings  in  S.  2195  recognize  that: 

•  our  democratic  society  wUl  be  improved  by  diverse  viewpoints  and  perspectives; 

•  diverse  populations  need  to  be  both  providers  and  receivers  of  information; 

•  there  is  a  need  for  government  intervention;  and 

•  there  is  a  need  for  adequate  resources  to  be  provided. 

The  20  year  history  of  communities  using  PEG  access  demonstrates  vividly  one 
way  in  which  these  objectives  have  been  met  and  continue  to  be  met.  In  commu- 
nities with  resources,  as  I  stated  earlier,  community  use  of  PEG  access  channels  has 
exploded.  In  such  communities,  over  20,000  hours  of  new  programs  is  now  produced 
each  week — that's  over  one  million  hours  of  new  programs  a  year.  Let's  look  at  how 
the  findings  of  S.  2195  offer  the  promise  of  spreading  this  success  to  all  commu- 
nities, ana  let's  look  beyond  the  statistics  to  the  real  grass  roots  people  already  put- 
ting television  to  work  for  their  groups  and  themselves. 

IMPROVING  OUR  DEMOCRATIC  SOCIETY  THROUGH  DIVERSE  VIEWPOINTS  AND 

PERSPECTIVES 

Community  channels  have  taken  the  characteristics  of  local  C-SPANs  across  the 
nation,  as  local  citizens  have  become  more  active  in  government  through  watching 
and  participating  in  meetings,  joining  citizen  committees  and  making  direct  contact 
to  officials.  Since  the  mid- 1970  s,  a  public  access  channel  in  Reading,  Pennsylvania 
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has  been  operated  as  a  fully  interactive  video  and  audio  service  from  multiple  sites 
throughout  the  region.  People  gather  to  discuss  social  security,  city  budgets,  elec- 
tions and  other  civic  issues.  Through  the  technology  of  split-screen  TV,  citizens  can 
see  and  hear  each  other  during  the  conversation,  hi  Burlington,  Vermont,  Channel 
17  provides  live  interactive  coverage  of  numerous  municipal  meetings,  press  con- 
ferences, call-in  programs  for  elected  officials  and  exclusive  election  results  coverage. 
Community  TV  in  KnoxviUe,  Tennessee  programs  an  interactive  bulletin  board 
which  links  via  computer  to  touch  tone  phones.  Although  the  service  was  pro- 
grammed primarily  from  llp.m.  to  7  a.m.,  the  bulletin  board  received  over  250,000 
calls  during  its  first  year.  The  most  frecjuent  category  requested  was  job  informa- 
tion—more than  22,000. 

Alan  Dachman,  Executive  Director  of  the  Little  City  Foundation,  the  creator  of 
Project  VITAL  (Video  Induced  Training  And  Learning),  a  unique  video  training  pro- 
gram for  people  with  mental  retardation  and  developmental  challenges  has  stated: 
We  live  in  a  country  where  the  media  are  supposed  to  be  for  the  people,  espe- 
cially the  airwaves.  And  yet  at  tile  same  time,  before  access  television,  there 
were  no  grassroots  opportunities,  especially  for  people  with  mental  retardation; 
they're  as  grassroots  as  it  gets.  If  you  take  a  Iook  at  what  access  is  about — giv- 
ing people  opportunities — I  can  show  you  the  least  common  denominator,  the 
most  segregated  social  group  in  our  country,  people  with  disabilities.  And  access 
empowered  these  folks  to  get  out  of  institutions  and  get  jobs  and  get  apart- 
ments. And  this  is  only  the  beginning. 
The  Little  City  Foundation  spent  $500,000  to  launch  Project  VITAL.  It  currently 
has  a  staff  of  five  people  and  an  operating  budget  of  more  than  $75,000.  Project 
VITAL  is  being  implemented  in  up  to  20  access  centers  throughout  the  country. 

DIVERSITY  ON  THE  NETWORKS:  INCLUDING  ALL  AMERICANS  AS  PROVIDERS  AND 

RECEIVERS 

Community  media  channels  have  served  this  purpose  in  cabled  communities,  both 
providing  the  outlets  for  speakers  and  the  opportunity  for  others  to  listen.  As  Chair- 
man Inouye  highlighted  in  his  remarks  introducing  S.  2195,  entire  communities 
benefit  when  nonprofit  service  organizations  and  their  constituents  gain  access  to 
a  variety  of  communications  media.  The  Chicago  Chapter  of  the  Black  Nurses  Asso- 
ciation sends  basic  health  care  information  to  Chicago's  330,000  cabled  homes,  re- 
ceives feedback  and  answers  questions.  Portland,  Oregon  seniors  produce  a  series 
for  local  non-profits,  public  and  community  service  agencies,  giving  a  voice  to  those 
who  are  left  out  of  the  public  view.  And  the  South  West  Organizing  Project  in  Albu- 
querque, New  Mexico — a  community  based  group  that  strives  to  empower  the 
disenfranchised  to  realize  racial  and  gender  equality  and  social  and  economic  jus- 
tice— is  committed  to  representing  its  own  work  rather  than  depending  on  the  mass 
media  to  tell  its  stories. 

THE  NEED  FOR  GOVERNMENT  INTERVENTION  TO  ENSURE  UNIVERSAL  SERVICE 

The  Alliance  is  concerned  that  to  date  the  focus  of  discussion  on  universal  service 
has  been  limited  to  wiring  and  providing  instruments  for  all  homes.  While  the  abil- 
ity to  access  the  information  highway  is  essential  to  the  public  interest,  this  ability 
alone  does  not  make  communications  universally  available  in  any  real  sense.  The 
concept  of  universal  service  needs  to  incorporate  some  level  of  free  training,  access 
to  equipment  and  technical  support  through  local  community  communications  cen- 
ters. The  Office  of  Technology  Assessment  agreed  with  this  proposition  when  it  stat- 
ed: 

The  question  of  promoting  literacy  in  new  communication  technologies  is  in- 
extricably intertwined  with  the  question  of  socioeconomic  factors  and  access  to 
these  technologies.  But  in  a  society  where  many  will  not  be  able  to  afford  to 
buy  technology  for  their  homes,  public-access  facilities  may  be  crucial  to  main- 
taining certain  minimum  levels  of  communication  competence.  When  the  tele- 
phone emerged  in  the  early  1900's,  one  of  the  primary  functions  of  public  tele- 
f)hones  was  to  allow  people  to  learn  to  use  them  by  watching  others.  Other  pub- 
ic-access facilities — from  schools  to  libraries — have  traditionally  provided  a  re- 
pository for  the  expertise,  in  both  print  and  human  form,  to  help  promote  com- 
munication or  get  information.  ♦  *  *  A  new  vision  of  the  public-access  facility, 
to  help  individuals  cope  with  the  complexities  of  information-age  tools,  is  per- 
haps in  order.  "Critical  Communications:  Communications  for  the  Future,"  The 
Ofiice  of  Technology  Assessment,  1990,  page  232. 
Universal  service  in  the  new  interactive  media  should  include  PEG  access  services 
as  found  in  the  current  cable  television  medium.  We  are  pleased  that  the  funding 
mechanism  of  S.  2195  would  permit  this.  The  expansion  beyond  current  limitations 
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cannot  be  expected  from  commercial,  for-profit  media,  and  does  not  require  large 
and  expensive  government  programs  which  cannot  gain  public  support.  Two  key 
provisions  of  S.  2195  would  permit  such  expansion. 

1.  Channel  capacity  on  all  networks — Section  714(b)  sets  aside  capacity  on  net- 
works for  use  free  of  charge.  Section  (c)(1)  presumes  a  reservation  of  up  to  20  per- 
cent as  appropriate.  Section  (d)  defines  a  broad  base  of  eligible  public  and  non-profit 
entities,  which  would  include  PEG  access  centers. 

2.  Infrastructure  fund — Non-commercial  channels  without  funding  will  faU.  Sec- 
tion (e)  establishes  a  "Public  Telecommunications  Infrastructure  Fund"  based  on 
contributions  by  the  owners  and  operators  of  telecommunications  networks.  Sections 
(eX2)  (C)  and  (D)  provide  for  the  distribution  of  fiands  by  State,  local  or  tribal  gov- 
ernments to  the  same  groups  eligible  to  use  the  channels. 

We  in  the  Alliance  consider  our  first  20  years  just  a  start.  Community  media  has 
been  limited  by  several  factors  which  S.  2195  can  change: 

•  only  20  percent  of  cable  systems  have  community  channels; 

•  cable  franchising  has  provided  inadequate  community  media  resources  in  many 
areas;  and 

•  cable  TV,  our  primary  outlet,  currently  reaches  only  62  percent  of  American 
homes — vast  areas  of  rural  America  are  totally  unserved. 

For  example,  in  1987,  the  focus  of  the  community  outreach  program  for  United 
Way  in  San  Luis  Obispo  County,  California  was  a  weekly  cable  television  series, 
"(jood  Neighbor  Community  Outreach."  Produced  entirely  by  volunteers,  the  pro- 
gram highUghted  a  different  community  agency  each  week  and  brou^t  phone  calls, 
visibility,  and  funds  to  the  United  Way.  The  idea  for  the  program  came  from  Dixie 
Adair  Budke,  executive  director  of  Neighbors  Helping  Neighbors:  "We  have  a  lot 
going  on  in  San  Luis  Obispo  County — services  that  the  people  who  have  never  had 
to  link  into  the  system  wouldn't  necessarily  know  about.  We  needed  a  vehicle  to  get 
that  information  across  •  •  *  because  people  do  want  to  hear  about  good  news 
*  *  *  and  it  was  certainly  a  need  that  hadn't  been  met  through  traditional  media 
channels."  "We're  not  professionals,"  she  added.  "We  were  very  much  amateurs,  but 
it  seemed  to  be  okay  because  these  were  people  that  county  members  knew  and 
trusted,  and  it  was  information  they  were  hungry  to  know."  The  program  ran  suc- 
cessfully for  one  year  but  ended  when  the  local  cable  operator  closed  its  studio  to 
community  producers. 

Arlington  Community  TV  in  Arlington,  Virginia  worked  with  County  Government, 
Police  and  Fire,  Emergency  Communications,  the  Red  Cross  and  other  agencies  on 
"Communicating  Survival,"  a  series  of  programs  aimed  at  limited  English  proficient 
residents  about  vital  public  services.  More  than  2,900  tapes  have  been  distributed 
to  33  states  and  countries.  I  think  the  Arlington  example  speaks  to  the  need  to  con- 
nect communities  to  the  broader  networii — a  concept  different  from  providing  two- 
way  communications  within  communities.  Communities  are,  at  the  same  time, 
unique  and  similar.  Interconnection  allows  the  same  buUding  between  and  among 
communities  that  two-way  cabability  promotes  within  communities.  There  are  many 
communities  like  Arlington  with  large  populations  of  people  with  limited  English 
ability.  The  fact  that  Arlington  had  to  send  out  approximately  2,900  tapes  is  testi- 
mony to  the  need  to  connect  communities. 

THE  NEED  FOR  ADEQUATE  RESOURCES 

Communities  need  channel  capacity  and  channels.  Without  funding,  they  wUl  fail. 
In  Chicago,  the  Universal  Family  Connection  (UFC),  a  South  Side  service  agency, 
uses  the  Chicago  Access  Network  TV  (CAN  TV)  bulletin  board  to  recruit  clients  for 
their  job  training  programs.  Marcia  Cloutier  of  UFC  notes,  "If  you're  not  a  big  non- 
profit with  big  name  recognition,  you  can't  get  on  mainstream  TV.  F*ublic  access  has 
Deen  fast,  inexpensive  and  successful."  The  CAN  TV  message  generated  295  calls 
to  UFC,  compared  to  68  calls  from  all  other  sources.  As  a  result,  175  people  quali- 
fied for  the  UFC  training  and  50  got  jobs.  In  addition,  in  Chicago  there  are  over 
8,000  nonprofits.  85-95  percent  of  them  have  budgets  of  under  $100,000.  Their  work 
spans  a  broad  range  of  service,  from  HW/MDS  education  to  school  reform.  Histori- 
cally, few  of  these  groups  have  had  access  to  television  media  because  it  is  cost  pro- 
hibitive, available  to  a  select  few,  and  dominated  by  commercial  programming. 

Boston's  Answer  Channel  was  created  to  link  nonprofit  service  agencies  to  the 
people  they  serve.  Live  call-in  programs  on  this  project  of  the  Boston  Community 
Access  and  Programming  Foundation  now  exceed  20  hours  a  week.  Groups  on  the 
channel  include  Boston  Foundation's  Persistent  Poverty  Project,  where  parents  dis- 
cuss public  education,  and  the  Visiting  Nurses  Association,  which  covers  topics  in- 
cluding elder  abuse,  depression  and  flu  shots. 
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Jeff  Smith,  Public  Infonnation  Coordinator  with  St.  Patrick  Hospital  in  Missoula, 
Montana  produced  "Public  Conversation,"  a  seven  week  live  call-in  series  on  health 
care.  JefT  says,  I  needed  to  communicate  the  depth  of  changes  that  are  going  to  take 
place  in  health  care,  I  know  the  health  care  community  and  I  needed  an  extensive 
conversation — not  just  sound  bites.  People  are  so  overwhelmed  with  messages,  I 
needed  to  use  several  media,  including  Missoula  Community  Access  TV." 

COMMON  THREADS  IN  COMMUNITY  MEDIA  PROGRAMS 

Each  of  these  groups  of  people  and  the  programs  they  made  to  reach  their  commu- 
nities shares  several  key  characteristics.  Community  media  centers  empowered  and 
enabled  these  people  to  make  television  work  for  them.  In  each  case: 

•  community  people  who  knew  the  issues  the  best  had  the  opportunity  to  speak 
for  themselves  to  their  communities; 

•  public  access  channels  were  their  only  TV  outlet,  since  their  message  could  not 
sell  commercials — the  market  system  failed  these  groups;  and 

•  massive  volunteer  effort  of  the  community  was  tne  driving  force  in  make  the 
TV  program  a  reality 

TREMENDOUS  VALUE  IN  COMMUNITIES 

The  modest  resources — channels,  services,  facilities  and  equipment — provided 
through  cable  operators  have  served  as  "seed"  money  for  tremendous  participation 
by  community  groups  and  individuals.  In  Austin,  Texas,  community  volunteer  ef- 
forts are  valued  at  ten  times  the  access  center's  budget.  Access  centers  have  pro- 
vided the  resources  which  otherwise  would  have  been  outside  the  fmancial  reach  of 
most;  communities  have  responded  with  massive  amounts  of  volunteer  effort.  In 
Tucson,  Arizona,  the  access  organization  provides  services  valued  at  $10.2  million, 
more  than  twelve  times  its  budget.  Access  Sacramento  provides  services  valued  at 
$4.5  million,  ten  times  its  budget.  These  ratios  are  common  for  community-based 
access  organizations. 

Public  access  centers  facilitate  nonprofits'  use  of  television  media  for  public  edu- 
cation, client  recruitment,  outreach,  advocacy  and  other  objectives.  In  Chicago  over 
2,000  nonprofit  groups  have  used  the  access  channels  to  communicate  their  mes- 
sages. A  number  of  iobs  and  training  groups  have  said  that  the  use  of  the  access 
channel  is  their  single  most  important  recruitment  mechanism.  PEG  channels  intro- 
duce viewers  to  nonprofit  services  and  community  resources  they  never  knew  ex- 
isted. A  June,  1994  Chicago  survey  found  that  92  percent  of  cable  subscribers  felt 
that  the  Chicago  Access  Network,  or  CAN  TV,  access  channels  were  of  value  to  the 
community.  Respondents  identified  freedom  of  speech  as  the  most  important  benefit, 
with  77  percent  citing  it  as  extremely  or  very  important.  Equal  opportunity  followed 
closely  in  importance.  Over  60  percent  cited  additional  benefits,  including  the  local, 
noncommercial  nature  of  CAN  TV  programs  and  the  ability  of  residents  to  produce 
or  provide  her  or  his  own  programs  and  messages. 

PEG  programming  is  being  watched.  The  National  Clearinghouse  for  Community 
Cable  Viewership  Research  at  Western  Michigan  University  correlated  viewing  pat- 
terns in  78  cable  markets  with  nearly  2.7  million  subscribers.  That  study  shows  that 
close  to  40  percent  of  cable  subscribers  are  tuning  in  to  government  meetings,^  more 
than  37  percent  watch  local  arts  and  entertainment  programs,  36  percent  view  edu- 
cational programs,  35  percent  watch  sports  and  31  percent  look  to  PEG  access  for 
health  and  wellness  information. 

CONCLUSION 

The  Alliance's  mission  statement  is:  In  order  for  democracy  to  flourish,  people 
must  be  active  participants  in  their  government,  educated  to  think  critically,  and 
free  to  express  tnemselves.  The  mission  of  the  Alliance  for  Community  Media  is  to 
advance  (democratic  ideals  by  ensuring  that  people  have  access  to  electronic  media, 
and  by  promoting  effective  communication  through  community  uses  of  media. 

Communication  is  a  fiindamental  human  right.  Television  and  other  electronic 
media  are  clearly  the  most  powerful  means  of  communicating  in  our  age.  The  ability 
of  a  group  or  individual  to  maintain  the  basic  right  of  effective  communications  is 
dependent  on  the  ability  to  be  an  information  provider  as  well  as  receiver.  S.  2195 
guarantees  public  access  to  advanced  telecommunications  networks.  It  promises 


1  Broadcasters  have  been  providing  less  and  less  news  and  public  affairs  programming.  A  1989 
study  published  by  Essential  Information,  "Short  changing  the  Viewers:  Broadcasters'  Neglect 
of  Public  Interest  Programming,"  found  a  51  percent  decrease  since  1979  in  the  average  p>ercent- 
age  of  issue-oriented  public  affairs  programming  between  6  a.m.  and  midnight  on  commercial 
television  in  the  50  television  markets  studied. 
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interconnectivity — citizens  with  governments,  schools  with  libraries,  health  care  pro- 
viders with  the  sick,  teachers  with  students  and  beyond.  S.  2195  guarantees — in  the 
spirit  of  the  Juneteenth  celebration — that  all  Americans  regardless  of  race,  income, 
or  class  will  have  access  and  the  opportunity  to  fully  participate  in  the  information 
age  and  the  21st  Century. 

Thank  you  for  the  opportunity  to  speak  today  on  S.  2195,  and,  more  importantly, 
thank  you  for  considering  the  importance  of  our  local  communities  in  the  develop- 
ment of  the  national  information  infrastructure. 

Senator  Inouye.  Thank  you  very  much,  Chairman  Riddle.  May 
I  now  call  upon  Mr.  Blau. 

STATEMENT  OF  ANDREW  BLAU,  DIRECTOR, 
COMMUNICATIONS  POLICY  PROJECT,  BENTON  FOUNDATION 

Mr.  Blau.  Good  morning,  Sir. 

Mr.  Chairman,  members  of  the  committee,  thank  you  for  inviting 
me  here  today.  I  am  the  director  of  the  Communications  Policy 
Project  at  the  Benton  Foundation.  The  project  is  a  nonpartisan 
foundation  sponsored  initiative  to  strengthen  public  interest  efforts 
in  communications  policy.  We  seek  to  educate  the  public,  and  non- 
profits in  particular,  about  the  critical  issues  in  today's  communica- 
tions policy  debates.  Moreover,  v/e  have  been  working  to  develop 
public  interest  policy  options  that  reflect  what  we  see  as  the  emerg- 
ing industry  stractures  and  evolving  technological  trends. 

I  have  submitted  my  written  testimony  for  the  record,  so  rather 
than  repeat  it  here  allow  me  to  note  some  of  its  key  points.  I  would 
like  to  begin  by  commending  to  your  attention  to  this  article  that 
appeared  on  the  front  page  of  the  New  York  Times  this  Monday 
under  the  heading:  "Some  cable  systems  are  cutting  C-SPAN  for 
other  channels."  The  article  reports  that,  in  part  as  a  result  of 
must-carry,  "C-SPAN  and  its  sister  channel,  C-SPAN  II,  have 
been  cut  back  on  cable  systems  serving  more  than  4  million  house- 
holds, and  in  some  cases  dropped  altogether," 

The  article  continues: 

What  is  surprising  is  the  extent  to  which  C-SPAN,  the  cable  industry's  contribu- 
tion to  public  service,  seems  to  have  borne  the  brunt  of  the  cuts.  *  *  *  Congres- 
sional omcials  and  cable-industry  analysts  say  C-SPAN  has  been  hit  hardest  by  the 
cuts  because  operators  can  make  more  money  with  channels  offering  Fantasy  Island 
reruns  or  home  shopping  items  like  zirconium  rings.  *  *  *  It  is  the  least  profitable, 
so  it  is  the  obvious  one  to  go,  Jessica  Ref,  a  media  analyst  with  Oppenheimer  & 
Company,  said. 

Now,  I  am  not  picking  on  the  cable  industry,  merely  pointing  out 
the  fundamental  pressures  in  a  commercial  system.  So,  it  should 
come  as  no  surprise  that  throughout  our  efforts  over  the  last  year 
working  with  groups  across  the  country,  one  theme  has  been 
sounded  repeatedly,  and  that  is  the  need  for  policymakers  to  create 
noncommercial  public  rights-of-way  or  some  similar  mechanism,  to 
ensure  that  the  advanced  networks  that  we  are  headed  toward 
serve  us  with  more  than  games,  movies,  and  shopping. 

Moreover,  according  to  a  recent  bipartisan  poll  that  was  con- 
ducted for  the  foundation,  the  American  public  wants  more.  By 
overwhelming  majorities,  they  support  a  strong  Government  role 
that  asserts  the  importance  of  education,  health,  and  community 
benefits  in  developing  these  new  networks.  The  American  public 
wants  policymakers  to  enact  programs  and  policies  that  will  deliver 
those  services. 
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I  would  like  to  ask  to  introduce  the  report,  which  documents  this 
public  support,  into  the  record,  if  that  would  be  appropriate. 
Senator  INOUYE.  It  will  be  made  part  of  the  record. 
[The  information  referred  to  follows:] 

What  People  Think  About  New  Communications  Technologies 

Americans  clearly  want  Government  to  have  an  active  role  in  the  emerging  debate 
over  new  communications  technologies.  They  want  Government  to  be  a  leader  in 
helping  these  technologies  evolve,  in  ensuring  universal  access,  and  in  keeping  the 
public  interest  uses  of  the  new  communications  technologies  in  the  forefront.  They 
also  support  a  variety  of  actions  on  behalf  of  the  public  interest — from  Government 
grants  to  corporate  donations. 

What  the  American  public  most  desires  from  the  new  communications  tech- 
nologies are  educational  and  informational  services.  People  are  not  all  that  inter- 
ested in  500-channel  capabilities  or  in-home  shopping.  But  they  are  very  interested 
in  interactive  college  courses  and  computer  libraries. 

A  strong  majority  of  Americans  support  Government's  taking  an  active  role  in  ad- 
dressing issues  of  access,  knowledge,  and  cost  to  make  these  services  universal.  One 
of  the  reasons  is  that  they  do  not  want  to  widen  the  gap  between  the  haves  and 
the  have-nots.  They  also  want  to  keep  the  public  interest  in  this  debate.  And  they 
want  Government  to  help  the  technology  evolve,  to  make  sure  that  it  is  universally 
accessible  and  affordable,  and  to  promote  applications  in  education  and  health  care. 

Here  are  the  findings  of  a  telephone  survey  of  1,000  likely  voters  chosen  at  ran- 
dom to  be  representative  of  the  American  electorate: 

•  Government  should  provide  grants  to  help  communities  and  nonprofit  groups 
make  new  technologies  available  in  schools,  libraries,  and  hospitals  (77  percent  sup- 
port; 18  percent  oppose). 

•  Government  should  require  companies  that  profit  from  the  new  technologies  to 
dedicate  a  part  of  their  resources  to  supporting  community  uses  and  community  ac- 
cess to  Government  information  (76  percent  support;  18  percent  oppose). 

•  Government  should  support  education  programs  that  adults  can  use  from  home 
over  a  computer  or  two-way  television — or  that  children  can  use  to  help  them  with 
their  homework  (70  percent  support;  25  percent  oppose). 

•  Government  should  ensure  that  a  nationwide  information  system  will  be  acces- 
sible to  everyone  in  every  part  of  the  country  (67  percent  support;  26  percent  op- 
pose). 

•  Government  should  provide  information  to  teach  people  about  the  new  tech- 
nologies and  how  to  use  them  (64  percent  support;  31  percent  oppose). 

•  Government  should  set  costs  for  services  cheap  enough  for  everyone  to  afford 
(56  percent  support;  36  percent  oppose). 

•  Government  should  not  allow  communications  companies  to  raise  subscriber 
rates  today  to  enable  them  to  invest  in  services  for  the  future  (58  percent  oppose; 
33  percent  support). 

Mr.  Blau.  Thank  you. 

Mr.  Chairman,  I  must  commend  you  for  your  leadership  in  intro- 
ducing a  measure  that  puts  the  issue  of  public  infrastructure  and 
public  benefit  squarely  on  the  table.  While  the  foundation  does  not 
take  positions  for  or  against  pending  legislation,  I  want  to  speak 
this  morning  about  the  unique  role  that  nonprofits  play  in  deliver- 
ing public-interest  benefits  and  the  need  for  policies  that  ensure 
that  nonprofits  have  the  opportunity  to  play  a  similar  role  in  the 
Information  Age. 

If  we  look  at  the  press  releases  and  corporate  videos,  they  de- 
scribe a  digital  universe  of  enriched  education,  improved  health 
care,  effective  social  service,  and  widespread  community  participa- 
tion, not  to  mention  instant  access  to  information,  arts,  and  lit- 
erature. But  if  that  sunny  scenario  is  to  become  a  reality,  we  must 
first  acknowledge  the  likeliest  sources  for  those  benefits;  second, 
ensure  that  those  sources  have  access  to  the  network;  and,  third, 
create  a  means  to  support  those  efforts. 
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That  means  turning  to  America's  nonprofits.  They  are  our  lead- 
ing experts  in  education,  health  care,  social  service,  and  the  other 
areas.  Today  there  are  just  under  1  million  tax-exempt  voluntary 
and  philanthropic  organizations  which  together  account  for  10.4 
percent  of  total  U.S.  employment.  These  organizations  are  our  tra- 
ditional means  of  dealing  with  a  wide  range  of  human  needs  that 
we  have  always  acknowledged  lie  outside  the  bounds  of  the  com- 
mercial marketplace:  the  health  and  education  of  our  children,  the 
fabric  of  local  community,  the  ties  of  culture  and  history,  and  the 
vigor  of  our  democracy. 

If  that  legacy  is  to  be  carried  into  the  Information  Age,  we  must 
include  nonprofits  in  the  planning  and  the  implementation  of  these 
advanced  networks  and  we  must  make  them  part  of  the  basic  serv- 
ice, not  an  afterthought  or  a  corrective  to  a  commercial  system 
that,  quite  predictably,  fails  to  serve  noncommercial  values.  We 
must  acknowledge  their  special  attributes.  We  must  build  policy 
that  includes  them  from  the  outset. 

But  we  must  also  acknowledge  the  constraints  under  which  non- 
profits deliver  their  services.  While  the  nonprofit  sector  in  the  ag- 
gregate represents  a  substantial  portion  of  the  economy,  especially 
in  those  key  public  service  fields,  most  nonprofits  are  very  small  or- 
ganizations. They  have  small  budgets,  and  they  depend  on  volun- 
teers. In  fact,  over  70  percent  of  the  country's  501(c)(3)  organiza- 
tions had  total  revenues  below  $25,000.  Of  the  remaining  30  per- 
cent, the  median  annual  expenses  were  just  $157,000.  And  these 
figures  do  not  reflect  the  full  value  of  what  they  deliver  because 
many  nonprofits  rely  on  volunteer  efforts  to  further  stretch  their 
resources. 

In  light  of  these  basic  realities  of  how  nonprofits  function,  we 
cannot  assume  that  they  can  compete  on  fully  commercial  terms 
with  the  private  sector.  What  works  for  QVC  or  HBO  will  not  work 
for  the  PTA,  the  local  hospital,  or  the  League  of  Women  Voters,  yet 
these  are  the  very  institutions  that  must  have  access  if  we  are  to 
see  the  social  benefits  of  advanced  telecommunications. 

Admittedly,  as  we  have  already  heard  this  morning,  setting  com- 
munications policy  to  promote  noncommercial  speech  is  not  a  new 
idea.  Policymakers  have  long  recognized  the  need  to  balance  mar- 
ketplace forces  with  the  Government's  interest  in  encouraging  di- 
verse sources  of  noncommercial  speech.  Consider,  for  example,  the 
postal  system's  lower  nonprofit  rates;  reservations  of  radio  spec- 
trum for  noncommercial  and  educational  use;  noncommercial  tele- 
vision channels  and  the  Corporation  for  Public  Broadcasting,  as 
well  as  the  Public  Telecommunications  Facilities  Program;  the 
FCC's  original  rules  to  create  noncommercial  public  access  to  cable 
television,  as  well  as  the  access  requirements  that  Congress  codi- 
fied in  the  Cable  Communications  Policy  Act  of  1984. 

And  while  the  telephone  network,  as  a  fully  switched  system,  has 
never  needed  a  set-aside  per  se,  the  traditional  universal  service 
programs  at  both  the  Federal  and  State  levels  acknowledge  that  ac- 
cess to  essential  communications  networks  is  far  too  important  to 
be  determined  by  market  forces  alone.  In  addition,  I  might  add 
that  12  States  report  reduced-rate  tariffs  for  schools,  charitable  or- 
ganizations, or  religious  institutions. 
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Without  such  measures  which  acknowledge  the  needs  of  non- 
commercial users,  there  is,  frankly,  no  evidence  that  noncommer- 
cial public  service  would  have  any  significant  access  even  to  today's 
communications  systems.  As  a  Commerce  Department  report  noted 
in  1988,  "the  FCC  action,  to  set  aside  frequencies,  was  crucial  to 
allowing  the  growth  of  educational  broadcasting  stations."  In  those 
instances  where  commercial  providers  initially  promised  to  provide 
for  noncommercial  needs  such  as  education,  our  experience  has 
been  that  without  Grovernment  mandates  those  promises  have  often 
been  forgotten  in  favor  of  those  commercial  pressures. 

Perhaps  that  is  not  surprising.  These  providers  are  commercial 
firms  pursuing  commercial  incentives.  But  the  lesson  we  must 
draw  is  that  we  cannot  rely  on  a  purely  private  commercial  mar- 
ketplace to  deliver  inarguably  noncommercial  public  benefits. 

Let  me  conclude  by  saying  that  the  American  public  is  being 
asked  to  agree  to  a  trade:  the  rewrite  of  U.S.  communications  pol- 
icy in  return  for  a  great  rush  of  public-interest  benefits.  But  if  we 
want  those  public-interest  benefits,  we  must  act  now  to  create  the 
noncommercial  public  spaces  in  which  those  services  can  flourish. 

And  we  must  act  quickly,  because  the  telephone,  cable,  wireless, 
and  other  companies  are  not  only  building  networks,  they  are 
building  expectations.  Without  the  full  range  of  nonprofit  organiza- 
tions as  information  and  program  providers,  these  expectations  will 
be  low.  If,  instead,  we  expect  great  public  benefits  from  the  net- 
works of  tomorrow,  we  must  act  accordingly  and  set  policies  that 
will  make  them  possible.  If  nonprofits  are  guaranteed  a  place  at 
the  table  to  help  shape  these  systems  and  their  services,  if  they  are 
given  the  support  to  use  them  effectively,  the  nonprofit  sector  will 
make  good  on  the  promise  of  enhanced  public  benefits  in  the  Infor- 
mation Age. 

Thank  you  very  much,  sir. 

[The  prepared  statement  of  Mr.  Blau  follows:] 

Prepared  Statement  of  Andrew  Blau 

Mr.  Chairman,  members  of  the  Committee,  thank  you  for  inviting  me  here  today. 
My  name  is  Andrew  Blau,  and  I  am  the  Director  of  the  Communications  Policy 
Project  at  the  Benton  Foundation. 

ABOUT  THE  COMMUNICATIONS  POLICY  PROJECT 

The  Policy  Project  is  a  nonpartisan,  foundation-sponsored  initiative  to  strengthen 
public  interest  eflbrts  in  communications  policy.  It  is  our  belief  that  the  concurrent 
pressures  of  digital  convergence,  industry  mergers,  and  renewed  interest  in  rewrit- 
ing essential  elements  of  LTS.  telecommunications  policy  offer  a  once-in-a-generation 
opportunity  to  create  public  policy  that  shapes  the  emerging  communications  system 
to  serve  the  public  interest. 

Benton's  Communications  Policy  Project  is  founded  upon  the  belief  that  the  vigor- 
ous participation  of  the  nonprofit  sector  in  these  debates  will  strengthen  the  pros- 
pect for  public  interest  outcomes.  To  that  end,  we  seek  to  educate  the  public,  and 
nonprofits  in  particular,  about  the  critical  issues  in  today's  communications  pohcy 
debates.  Moreover,  we  seek  to  develop  policy  options  that  reflect  emerging  inmistry 
structures  and  evolving  technological  trends,  so  that  public  interest  advocates  may 
speak  effectively  to  where  we  are  heading  rather  than  simply  look  back  to  where 
we  have  been. 

Within  the  last  year,  the  Communications  Policy  Project  has  engaged  in  a  host 
of  activities  that  inform  my  testimony  here  today.  Among  other  efforts,  we: 

•  Organized  "Shaping  the  National  Information  Infrastructure:  The  Public  Inter- 
est Summit,"  a  groundbreaking  event  that  brought  together  almost  700  nonprofit 
leaders  from  across  the  country  with  key  Administration  officials  including  Vice- 
President  Al  Gore  to  discuss  the  public  interest  implications  of  the  Administration's 
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National  Information  Infrastructure  (NH)  initiative.  Participants  included  former 
Surgeon  General  Dr.  C.  Everett  Koop,  Ralph  Nader,  Mitchell  Kapor  (Chairman, 
Electronic  Frontier  Foundation),  Raul  Yzaguirre  (President,  National  Council  of  La 
Raza),  Morton  Bahr  (President,  Communications  Workers  of  America),  and  Peter 
Goldmark  (President,  The  Rockefeller  Foundation). 

•  (Commissioned  research  on  universal  service,  documenting  the  current  problems 
in  achieving  universal  telephone  service  today  and  developing  proposals  for  support- 
ing universal  service  in  a  competitive,  multi-service  environment.  A  one-day  semi- 
nar we  organized  on  these  issues  attracted  nearly  200  policy  analysts,  FCC  and 
NTIA  staf^  public  interest  activists,  communications  and  computer  industry  execu- 
tives, and  nonprofit  leaders  from  far  beyond  the  traditional  boundaries  of  tele- 
communications policy. 

•  Organized  (with  the  Center  for  Policy  Alternatives  and  the  Center  for  Civic 
Networking)  an  invitational  meeting  for  state  and  local  officials,  community 
networking  experts,  academics,  nonprofit  leaders  and  federal  officials  to  create  rec- 
ommendations for  now  communications  policy  might  support  democratic  participa- 
tion at  the  state  and  local  level. 

•  Conducted  focus  groups,  reviewed  recent  studies,  and  conducted  a  nationwide 
poll  to  gauge  American  attitudes  toward  new  communications  technologies.  The  re- 
sulting research  report  by  Melman  Lazarus  Lake  was  recently  cited  by  Education 
Secretary  Richard  Kiley  in  testimony  before  this  Committee. 

•  Published  an  overview  of  industry  test-bed  sites,  where  telephone  and  cable 
companies  are  modeling  the  networks  of  the  next  century. 

•  Catalogued  over  160  applications  of  telephone,  computer  or  cable-based  tech- 
nologies that  deliver  health  and  education  benefits  to  the  nome.  The  catalogue  docu- 
ments some  of  the  potential  public  interest  benefits  of  advanced  infrastructure. 

•  Convened  a  series  of  meetings  with  Libraries  for  the  Future  to  explore  how  to 
extend  into  the  information  age  the  principle  of  "public  spaces"  that  have  supported 
democratic  participation,  cultural  exchange  and  a  robust  marketplace  of  ideas  since 
this  nation  was  founded.  The  meetings  brought  together  many  ot  the  key  stakehold- 
ers including  representatives  from  library  groups,  public  broadcasting,  community 
media,  civic  networking  and  education  to  explore  what  would  be  needed  to  establish 
public  spaces  on  the  National  Information  Infrastructure. 

THE  NEED  FOR  PUBUC  INFRASTRUCTURE 

Across  these  and  other  efforts,  one  theme  has  been  sounded  repeatedly:  the  need 
for  policy  makers  to  create  noncommercial  public  "rights  of  way"  or  similar  mecha- 
nisms to  ensure  that  Nil  serves  us  with  more  than  games,  movies  and  home  shop- 
ping. Moreover,  according  to  a  recent  poll  conducted  for  Benton,  the  American  public 
wants  more.  By  overwhelming  majorities,  they  support  a  strong  government  role 
that  asserts  the  importance  of  education,  health  ana  community  benefits  and  that 
enacts  programs  and  policies  that  will  deliver  those  services. 

However,  much  of  the  current  telecommunications  policy  debate  has  focused  on 
how  to  secure  a  robustly  competitive  environment  for  the  telecommunications  indus- 
tries to  build  and  operate  an  advanced  network  of  networks.  What  has  been  rnissing 
is  a  parallel  focus  on  those  communications  and  information  activities  that  will  come 
from  the  nonprofit  sector,  and  the  specific  requirements  to  ensure  that  nonprofits 
will  be  able  to  take  their  rightfulplace  as  information  providers. 

The  introduction  of  S.  2195,  "The  National  Public  Telecommunications  Infrastruc- 
ture Act  of  1994,"  marks  a  crucial  and  long-overdue  acknowledgment  that  a  fully 
developed  "T^ational  Information  Infrastructure"  must  include  both  commercial  and 
noncommercial  elements  from  the  beginning  if  its  true  potential  is  to  be  realized. 
The  nonprofit  sector  is  a  significant  and  growing  part  of  our  economy.  It  is  a  focal 
point  for  the  delivery  of  public  benefits  and  the  civic  culture  upon  which  democratic 
participation  depends. 

Mr.  Chairman,  I  must  commend  you  for  your  leadership  in  introducing  a  measure 
that  puts  the  issue  of  "public  infrastructure"— and  public  benefits — squarely  on  the 
table.  While  the  Benton  Foundation  does  not  take  positions  for  or  against  pending 
legislation,  I  am  here  this  morning  to  speak  to  the  unique  role  that  nonprofits  play 
in  delivering  public  interest  benefits  to  the  American  people  and  the  need  for  poli- 
cies that  ensure  that  nonprofits  will  have  the  opportunity  to  play  a  similar  role  and 
advance  in  the  information  age. 

NONPROFITS:  THE  ENGINES  OF  SOCIAL  BENEFIT 

The  press  releases  and  corporate  videos  coming  out  of  telephone  and  cable  compa- 
nies describe  a  digital  universe  where  advanced  telecommunications  delivers  en- 
riched education,  improved  health  care,  effective  social  service,  and  widespread  com- 
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munity  participation,  not  to  mention  instant  access  to  information,  arts,  and  lit- 
erature. Yet  one  of  the  most  underdeveloped  components  in  today's  telecommuni- 
cations policy  debates  is  how  to  ensure  that  those  benefits  will,  in  fact,  be  delivered 
once  the  "information  superhighway"  is  built. 

If  the  optimistic  scenario  we  hear  about  so  often  is  to  become  reality,  we  must 
we  must  first  acknowledge  the  likeliest  sources  for  these  benefits;  second,  ensure 
that  they  will  have  access  to  the  advanced  networks  that  will  carry  the  services; 
and  third,  create  a  means  to  support  their  efforts. 

America's  nonprofits  are  our  leading  experts  in  education,  health  care,  social  serv- 
ice, the  arts  and  humanities,  and  community  participation,  because  they  stand  at 
the  front  lines  of  delivering  these  services  every  day.  Indeed,  nonprofits  have  been 
created  specifically  to  serve  the  public  and  provide  public  benefits. 

By  legal  definition,  they  must  serve  a  public  purpose  and  may  not  make  and  dis- 
tribute profits.  These  characteristics  have  been  codified  in  the  U.S.  Tax  Code  in  rec- 
ognition of  the  distinct  role  nonprofits  play  in  the  delivery  of  a  wide  range  of  socially 
valuable  benefits. 

Nonprofits  are  a  uniquely  American  approach  to  providing  those  benefits.  To  an 
extent  not  seen  anywhere  else  in  the  world,  we  have  augmented  the  traditional 
poles  of  business  and  government  with  a  third  sector  composed  of  charitable  organi- 
zations that  facilitate  many  functions  that  other  countries  have  asked  their  govern- 
ments to  provide.  Here  we  rely  on  nonprofits  to  deliver  key  social  services.  While 
nonprofits  may  get  some  support  from  government,  the  vast  majority  of  nonprofit 
funding  comes  from  private  sources. 

As  a  result,  we  have  created  a  system  that  takes  many  social  services  off  govern- 
ment ledgers  and  into  a  private,  noncommercial  sector.  By  so  doing,  we  deliver  a 
remarkable  array  of  services  at  a  minimal  cost  to  taxpayers.  While  the  total  reve- 
nues for  the  nonprofit  sector  (excluding  religious  congregations)  were  $416.4  billion 
in  1990,  just  7.1  percent  came  from  government  grants,  while  the  rest  came  from 
private  donors  and  program  service  revenue. i  Thus,  for  every  dollar  the  government 
put  toward  these  services,  nonprofits  attracted  an  additional  $13  from  other  sources. 

Today,  there  are  just  under  one  million  tax-exempt  voluntary  and  philanthropic 
organizations  such  as  schools,  hospitals,  social  service  organizations,  civic,  social, 
and  fraternal  organizations,  advocacy  groups,  arts  and  cultural  organizations,  foun- 
dations and  religious  institutions.  According  to  the  most  recent  figures  available,  the 
nonprofit  sector  accounts  for  10.4  percent  of  total  U.S.  employment.2  Among  the 
nonreligious  organizations  in  this  sector,  36.6  percent  provide  human  services,  20.4 
percent  provide  health  care  services,  13.6  percent  deliver  education,  11.4  percent 
provide  arts,  culture  or  humanities  services,  and  8.7  percent  deliver  other  public 
benefits,  such  as  civil  rights  work,  community  improvement  efTorts,  public  affairs  in- 
formation, and  scientific  information. 3  Charitable  organizations  overwhelmingly  pro- 
vide service  to  clients  at  the  local  and  regional  levels.  Almost  40  percent  of  these 
organizations  report  that  they  provide  local  service,  while  43  percent  serve  multi- 
county,  statewide  and  multi-state  areas.4 

In  sum,  nonprofits  are  our  traditional  means  of  dealing  with  a  wide  range  of 
human  needs  that  we  have  long  acknowledged  lie  outside  the  boundaries  of  the  com- 
mercial maricetplace:  the  health  and  education  of  our  children;  the  fabric  of  local 
community,  knit  together  through  private  voluntary  associations;  the  ties  of  culture 
and  history  that  link  people  across  generations;  and  the  vigor  of  our  democracy,  ani- 
mated by  civic  associations,  advocates  and  citizen  groups.  These  services  get  deliv- 
ered thanks  to  a  legal  and  policy  structure  that  acknowledges  the  special  role  that 
nonprofits  play  in  education,  health,  culture,  communities,  and  our  democracy. 

K  that  legacy  is  to  be  carried  into  the  information  age,  we  must  include  nonprofits 
in  the  planning  and  implementation  of  the  Nil  and  make  them  part  of  "basic"  serv- 
ice, not  an  afterthought  or  corrective  to  a  commercial  system  that  predictably  fails 
to  serve  public  interest  values.  We  must  acknowledge  their  special  attributes  and 
unique  contributions,  and  build  policy  that  includes  the  nonprofit  sector  from  the 
outset. 


iHodgkinson,  Virginia  A.,  Murray  S.  Weitzman,  Stephen  M.  Moga,  &  Heather  A.  Gorski,  A 
Portrait  of  the  Independent  Sector:  The  Activities  and  Finances  of  Charitable  Organizations 
(Washington,  D.C.:  Independent  Sector),  1993,  pp.  26-27,  Table  9  (hereinafter.  Portrait). 

2  Independent  Sector,  Highlights  and  Summary  Data  from  The  Nonprofit  Almanac  1992-1993: 
Dimensions  of  the  Independent  Sector  (Washington,  D.C.:  Independent  Sector),  1993,  pp.  1-2. 
The  Nonprofit  Almanac  1  992-1993  .  Dimensions  of  the  Independent  Sector  (San  Francisco: 
Jossey-Bass),  1992  (hereinafter.  Highlights). 

3  Portrait,  pp.  9-10. 

4  Ibid.,  pp.  19-20. 
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NONPROFITS  AND  TOMORROW'S  INFORMATION  INFRASTRUCTURE 

Many  of  the  services  that  nonprofits  provide  today  are  in  the  very  areas  that 
could  be  revolutionized  by  the  application  of  telecommunications  technology.  As 
noted  above,  nonprofits  are  concentrated  in  areas  such  as  human  services,  health 
care,  education,  arts,  and  humanities,  and  they  deliver  other  public  benefits,  such 
as  civil  rights  work,  community  improvement  eftbrts,  public  affairs  and  scientific  in- 
formation. These  are  the  very  areas  where  futurists  and  industiy  promotions  sug- 
gest that  advanced  networits  can  provide  direct  benefits  to  the  public."  And  throu^ 
experiments  across  the  country,  tne  potential  is  becoming  clearer:  nonprofit  activi- 
ties can  be  enhanced  through  communication  and  information  technology. 

NTIA's  new  grant  fund,  the  Telecommunications  and  Information  Infrastructure 
Applications  Program  (TIIAP),  offers  a  powerful  indication  of  the  potential  that  we 
can  capture.  As  the  members  of  this  subcommittee  well  know,  the  program  wiU 
make  $24  million  dollars  available  in  FY94  to  nonprofit  institutions,  as  well  as  state 
and  local  governments,  to  create  telecommunications  plans  and  to  demonstrate  ap- 
plications m  health,  education,  community  service,  and  other  public  interest  areas. 
Announced  the  first  week  of  March,  almost  1100  state  and  local  governments  and 
nonprofits  submitted  applications  by  the  May  12  deadline,  just  over  60  days  later. 
Applications  came  from  all  50  states  and  the  District  of  Columbia,  and  requested 
$556  million  in  assistance  funds  this  year,  over  20  times  the  amount  available. 
There  is  clearly  a  pent-up  demand  from  the  very  groups  identified  in  S.  2195  to  be- 
come active  users  and  developers  of  the  Nil. 

ACCOMMODATING  THE  NEEDS  OF  NONPROFITS 

But  if  nonprofits  are  to  take  their  rightful  place  in  shaping  tomorrow's  informa- 
tion infrastructure,  we  must  acknowledge  the  constraints  under  which  they  deliver 
their  invaluable  services  and  crafl  policy  accordingly. 

While  the  nonprofit  sector  in  the  aggregate  represents  a  substantial  portion  of  the 
economy,  especially  in  the  key  public  service  fields,  most  nonprofits  are  small  orga- 
nizations with  small  budgets,  who  depend  on  volunteers  to  deliver  their  services. 
Excluding  religious  congregations,  nonprofits  had  $416.4  billion  in  revenues  in  1990 
and  $395.3  billion  in  expenses  that  year.s  In  particular,  nonprofits  in  health  care 
spent  $227.5  billion;  in  education,  $67.8  billion;  in  human  services,  $37.9  billion; 
and  $13.4  billion  in  arts  and  culture."^ 

Yet  many  of  these  services  were  provided  by  small  organizations.  IRS  filings  from 
1989  reveal  that  over  70  percent  of  the  country's  501(cX3)  organizations  had  total 
revenues  below  $25,000.  Of  the  remaining  30  percent,  the  median  annual  expenses 
were  $157,000,  with  median  assets  of  $158,000.8 

These  figures  do  not  reflect  the  full  value  of  what  nonprofits  deliver  because  many 
nonprofits  rely  on  volunteer  efforts  to  further  stretch  their  resources.  In  1989,  41 
percent  of  total  employment  among  nonprofits  was  volunteer  time.  Volunteers  ac- 
counted for  74  percent  of  total  empTovment  in  religious  organizations,  67  percent  of 
total  employment  in  arts  and  cultural  organizations,  62  percent  of  total  employment 
in  civic,  social,  and  fraternal  organizations,  43  percent  in  social  and  legal  services, 
22  percent  in  education,  and  15  percent  in  health  services.^ 

In  light  of  these  basic  realities  of  how  nonprofits  function,  we  can  not  assume  that 
they  can  compete  on  fully  conrunercial  terms  with  the  private  sector.  What  works 
for  QVC  will  not  work  for  the  PTA,  the  local  hospital,  or  the  League  of  Women  Vot- 
ers, yet  these  are  the  very  institutions  that  must  have  access  ii  we  are  to  see  the 
social  benefits  of  the  NIL 

CRAFTING  COMMUNICATIONS  POLICY  TO  PROMOTE  NONCOMMERCIAL  SPEECH 

Communications  policy  has  long  acknowledged  the  special  roles  and  needs  of  non- 
profit, charitable  and  public  institutions,  as  well  as  the  need  to  balance  pure  mar- 
ketplace forces  with  tne  government's  compelling  interest  in  encouraging  diverse 
sources  of  noncommercial  speech  over  communications  networks  of  all  kinds. 1° 


"See,  for  example,  Bell  Atlantic,  Delivering  the  Promise:  A  Vision  of  Tomorrow's  Communica- 
tions Consumer  (1989);  Pacific  Telephone,  The  Intelligent  Network  Task  Force  Report  (1987); 
Holliday,  C.  and  V.  Junkman,  'The  Integrated  Broadband  Network— How  Will  It  Evolve,"  Te- 
lephony, August  12,  1991,  p.  28. 

«  Portrait,  pp.  26-27,  Uble  9;  p.  38,  table  13. 

'Portrait,  calculations  based  on  Figure  45,  p.  43. 

8  Highlights,  p.  12. 

"Nonprofit  Almanac,  p.  7. 

10  Compare,  for  example,  U.S.  Congress,  Oflice  of  Technology  Assessment,  Critical  Connec- 
tions: Communication  for  the  Future,  OTA-CIT-407  (Washington,  D.C.:  U.S.  Government  Prints 
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•  The  postal  system  has  a  multipart  rate  structure  with  designated  "nonprofit 
rates"  (third  class  bulk).  Nonprofit  rates  make  a  substantial  difierence  in  the  ability 
of  nonprofits  to  distribute  information  to  their  own  members  and  the  public  at  large. 

•  Reservations  of  radio  spectrum  for  noncommercial  and  educational  use  have 
been  discussed  since  before  the  FCC  was  created  in  1934.  In  January,  1938,  the 
FCC  allocated  channels  for  noncommercial  educational  radio,  principally  for  AM.  In 
1945,  20  FM  frequencies  were  allocated  for  noncommercial  and  educational  users." 

•  Specially  designated  noncommercial  television  channels  were  allocated  as  part 
of  the  original  VHF/UHF  allocations  in  1952.  Under  the  leadership  of  FCC  Commis- 
sioner Frieda  Hennock,  242  TV  channels  (80  VHF  and  162  UHF)  were  reserved  for 
noncommercial  and  educational  use.  As  an  influential  Conunerce  Department  report 
noted  in  1988,  "This  FCC  action,  to  set  aside  frequencies,  was  crucial  to  allowing 
the  growth  of  educational  broadcasting  stations.  "  12 

•  In  1967,  Congress  created  the  Corporation  for  Public  Broadcasting  to  provide 
funds  for  program  production  for  both  public  radio  and  public  television,  as  well  as 
stimulate  the  development  of  public  broadcasting  entities.  Those  efforts  joined  the 
Public  Telecommunications  Facilities  Program,  which,  since  its  inception  in  1963, 
has  made  approximately  2700  grants  totalling  $448  milUon  to  strengthen  and  sup- 
port public  broadcasting  facilities.  The  commitment  to  public  telecommunications 
has  been  updated  and  extended  as  recently  as  1992,  when  Congress  found  that  "it 
is  in  the  public  interest  for  the  Federal  (jovemment  to  ensure  that  all  citizens  of 
the  United  States  have  access  to  public  telecommunications  services  through  all  ap- 
propriate available  telecommunications  distribution  technologies.  *  *  *''i3 

•  In  1972,  the  FCC  adopted  its  first  set  of  comprehensive  rules  to  regulate  the 
cable  industry,  including  a  requirement  that  all  cable  systems  in  the  100  largest  tel- 
evision markets  "shall  maintain  at  least  one  specially  designated,  noncommercial 
public  access  channel  available  on  a  first-come,  nondiscriminatory  basis."  In  addi- 
tion, the  rules  specified  that  the  cable  operator  "shall  maintain  and  have  available 
for  public  use  at  least  the  minimal  equipment  and  facilities  necessary  for  the  pro- 
duction of  programming  for  such  a  channel."  !•*  Related  access  requirements  were 
codified  in  the  Cable  Communications  Policy  Act  of  1984  at  Section  611. is  Substan- 
tial and  socially  significant  use  of  these  channels  is  being  made  by  nonprofits  across 
the  country.  16 

•  Although  the  telephone  network,  as  a  fully  switched  system,  has  never  had 
noncommercial  channels  set  aside,  the  traditional  universal  service  programs  at 
both  the  Federal  and  state  levels  acknowledge  that  access  to  essential  communica- 
tions networks  is  too  important  to  be  determined  by  market  forces  alone.  In  addi- 
tion, 12  states  report  reduced-rate  tariffs  for  schools,  charitable  organizations  or  re- 
ligious institutions.17 

Without  such  measures,  which  acknowledge  the  needs  of  noncommercial  users 
through  reserved  capacity,  support  mechanisms  and/or  preferential  rates,  there  is 
no  evidence  that  noncommercial  public  communications  services  would  have  any  sig- 
nificant access  to  today's  communications  systems.  In  those  instances  where  com- 
mercial providers  initially  promised  to  provide  for  noncommercial  needs  such  as 
education,  our  experience  has  been  that  without  government  mandates,  those  prom- 
ises have  been  foi^otten  in  favor  of  commercial  pressures.  While  perhaps  not  sur- 
prising inasmuch  as  these  providers  are  commercial  firms,  the  lesson  must  be  that 
we  can  not  rely  on  a  purely  private,  commercial  marketplace  to  deliver  noncommer- 
cial public  benefits. 


ing  Office)  1990:  "Government  policy  to  encourage  the  creation  and  development  of  local  commu- 
nity-based information  has  a  history  going  back  as  far  as  the  early  postal  service."  p.  192. 

11  Ibid. 

12  Mitchell,  Helena,  "Public  Broadcasting,  "  in  NTIA  Telecom  200():  Charting  the  Course  for 
a  New  Century,  NTIA  Special  Pubhcation  88-21  (Washington,  D.C.:  U.S.  Department  of  Com- 
merce) October  1988,  p.  575. 

1^  Cable  Television  Consumer  Protection  and  Competition  Act  of  1992. 

"Cable  Television  Report  and  Order  on  Rules  and  R^^lations  Relative  to  CATV  Systems, 
36  F.C.C.2d  141(1972).  While  these  access  rules  were  later  struck  down,  the  Court's  rationale 
was  that  the  Commission  had  exceeded  its  statutory  authority,  not  that  the  underlying  concept 
was  unsound.  Midwest  Video  Corp.  v.  FCC,  571  F.2d  1025  (8th  Circuit,  1978),  alTd  on  other 
grounds,  440  U.S.  689,  1979. 

"5  47U.S.C.  531. 

i"See,  for  example,  Nicholson,  Margie,  Cable  Access:  Community  Channels  and  Productions 
for  Nonprofits  (Washington,  D.C.:  Benton  Foundation  &  Center  for  Strategic  Communications) 
1990. 

"NARUC  Compilation  of  Utility  Regulatory  Policy  1991-1992,  p.  251,  table  115  ("Reduced 
Telephone  Rates  for  Non-Profit  Organizations"). 
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THE  PUBUC  SUPPORTS  DEDICATING  RESOURCES  FOR  NONCOMMERCIAL  USE 

According  to  a  recent  nationwide  poll  conducted  for  the  Benton  Foundation,  the 
American  public,  by  a  wide  majority,  supports  government  action  to  ensure  that  the 
industry  turn  back  some  of  its  resources  to  community  use.  In  a  poll  of  1,000  likely 
voters  jointly  conducted  by  the  Tarrance  Group  and  Mellman  Lazarus  Lake,  76  per- 
cent of  respondents  support  or  strongly  support  the  statement: 

Government  should  require  companies  that  profit  from  the  new  [communica- 
tions] technologies  to  dedicate  part  of  their  resources  to  supporting  conununity 
uses  and  community  access  to  government  information. 
Only  18  percent  of  respwndents  oppose  the  statement. is 

Such  a  result  suggests  surprisingly  strong  support  among  the  American  public  for 
a  government  mandate  that  ensures  that  a  portion  of  the  coming  communications 
resources  be  made  available  for  noncommercial,  public  use. 

CONCLUSION 

Mr.  Chairman,  the  American  public  is  being  asked  to  agree  to  a  trade:  the  rewrite 
of  U.S.  communications  policy  in  return  for  a  great  rush  of  benefits,  including  easy 
access  to  improved  health  care  services;  enriched  education  for  our  children;  a 
world-wide  web  of  libraries  that  puts  the  world's  latest  information  at  our  fingertips; 
faster  access  to  government  information  and  a  wide  range  of  government  services; 
and  electronically  aided  participation  in  local,  state  and  national  civic  affairs. 

But  what  if  all  we  get  are  the  movies,  games  and  shopping,  while  the  benefits 
for  which  we  traded  away  60  years  of  telecommunications  regulation  keep  receding 
behind  the  horizon?  We  will  have  traded  away  a  rich  legacy  of  public  interest  prin- 
ciples in  return  for  a  digital  mall. 

And  while  there  may  be  a  bookstore,  there  is  no  library  at  the  mall.  There  is  no 
school  or  health  care  clinic  there  either.  The  mall  is  not  even  open  for  free  political 
dialogue.  The  mall  is  a  private  sector  initiative  with  private  sector  benefits  of 
consumer  choice  and  convenience.  Yet  we  do  not  rely  on  mall  to  deliver  K-12  edu- 
cation, health  services,  noncommercial  access  to  information,  or  basic  government 
services.  If  these — the  true  public  interest  benefits — are  to  be  delivered,  we  must 
also  act  now  to  create  the  noncommercial,  public  spaces  in  which  these  services  can 
flourish.  We  must  build  in  the  nonprofit  sector  to  the  planning  and  implementation 
of  the  next  century's  communications  systems  and  support  nonprofit  efforts  to  pro- 
vide noncommercial  services. 

It  is  imperative  to  act  quickly,  because  the  telephone,  cable  wireless  and  other 
companies  are  not  only  building  networks,  they  are  building  expectations.  Without 
the  full  range  of  nonprofit  organizations  as  information  and  program  providers, 
those  expectations  will  be  low.  If  instead,  we  expect  great  public  benefits  from  the 
networks  of  tomorrow,  we  must  act  accordingly  and  set  policies  that  will  make  them 
possible.  If  nonprofits  are  guaranteed  a  place  at  the  taole  to  help  shape  these  sys- 
tems and  their  services,  and  given  the  support  to  use  them  effectively,  the  nonprofit 
sector  will  make  good  on  the  promise  of  enhanced  public  benefits  in  the  information 
age.  Thank  you. 

Senatx)r  Inouye.  Thank  you  very  much,  Mr.  Blau.  As  you  may 
know  by  the  bells,  the  Senate  is  in  the  process  of  having  a  rollcall 
vote,  SO  we  will  have  to  excuse  ourselves.  When  the  subcommittee 
returns  we  will  call  upon  Dr.  Price  to  discuss  a  question  that  is 
very  fundamental  to  this  bill.  Opponents  have  argued  that  the  set- 
aside  legislation  violates  the  first  and  fifth  amendments,  and  we 
would  like  to  make  certain  that  we  are  within  the  constitutional  re- 
quirements. We  will  stand  in  recess  for  10  minutes, 

[A  brief  recess  was  taken.] 

Senator  Inouye.  Let  us  resume  our  hearing,  and  now  may  I  call 
upon  Professor  Price. 


18  Mellman  Lazarus  Lake,  What  People  Think  About  New  Communications  Technologies, 
Communications  Policy  Briefing  2  (Washington,  D.C.:  Benton  Foundation)  1994.  The  Briefing  re- 
ports the  results  of  a  nationwide  survey  of  1  ,000  men  and  women.  The  survey  was  a  telephone 
poll  of  likely  voters  chosen  at  random  to  represent  the  American  electorate.  Respondents  were 
asked  seven  questions  about  the  government's  role  in  providing  new  communications  tech- 
nologies, as  well  as  additional  demographic  questions.  The  survey  results  have  a  margin  of  error 
of  plus  or  minus  3.1  percentage  points. 


33 

STATEMEIVT  OF  DR.  MONROE  E.  PRICE,  PROFESSOR  OF  LAW, 
BENJAMIN  N.  CARDOZO  SCHOOL  OF  LAW,  YESHIVA  UNIVER- 
SITY 

Dr.  Price.  Thank  you  veiy  much,  Senator  Inouye.  About  70 
years  ago,  at  the  dawn  of  another  media  technology,  before  the  pas- 
sage of  the  Radio  Act  of  1926,  there  were  visionaries  in  Congress 
who  saw  the  responsibility  of  Government  to  consider  the  public 
uses  of  the  new  medium,  and  I  quote  a  few  of  these  pioneers  in  my 
written  testimony,  pioneers  who  said  that  the  privilege  of  these 
vast  systems  that  change  communications  should  not  be  a  right  of 
selfishness  but  rather  an  assurance  of  the  public  interest  to  be 
served." 

This  historic  legislation,  S.  2195,  marks  another  important  mo- 
ment at  the  dawn  of  another  communications  era.  For  those  Sen- 
ators and  Congressmen  in  the  mid-1920's,  uncertainty  about  tech- 
nology and  the  social  implications  could  have  meant  a  paralysis  of 
action,  but  it  did  not,  and  similarly  today  I  think  you  have  done 
something  which  is  extremely  important.  You  have  not  allowed  the 
uncertainty  about  the  shape  of  future  technology  to  block  public 
input. 

S.  2195  strikes  a  balance.  It  shows  a  kind  of  flexibility  by  dele- 
gating to  the  FCC  appropriately,  but  it  also  provides  direction  in 
the  20-percent  reservation  set-aside.  It  is  legislation  that  sets  forth 
a  framework  for  a  public  role  in  the  national  information  infra- 
structure, but  it  does  it  in  a  way  that  complements  industry 
growth,  allows  for  breathing,  and  for  discretion  in  an  administra- 
tive agency  that  can  measure  change  in  the  communications  envi- 
ronment. 

In  thinking  about  the  constitutional  questions,  it  is  important  to 
put  all  of  this  in  context.  Government,  and  the  Federal  Gi)vem- 
ment  particularly,  has  had  a  continuous  and  important  part  to  play 
in  ensuring  and  enlarging  the  machinery  of  debate,  the  flow  of  in- 
formation, and  the  opportunity  for  fulfillment  of  individual  rights. 

Congress  in  this  century  saw  its  role  as  establishing  an  infra- 
structure for  radio  and  television  unique  to  the  United  States.  It 
set  aside  spectrum  frequency  for  educational  entities,  and  over  time 
built  an  impressive  network  of  public  radio  and  television  stations. 

The  American  communications  industry  turns  to  Congress  to  pro- 
tect them  against  unfair  competition,  for  incentives,  and  to  ensure 
the  capacity  to  compete  in  foreign  markets.  The  American  public 
turns  to  Congress  to  provide  a  fair  and  open  system  in  which  there 
is  an  opportunity,  to  the  extent  possible,  for  all  to  speak,  and  with 
luck  to  be  heard. 

The  Communications  Act  of  1984,  the  1984  act,  the  1992  Cable 
Act,  and  other  legislation  employ  democratic  values  to  ensure  that 
technologies  of  communication  become  technologies  of  freedom.  The 
national  public — and  I  am  using  a  phrase  of  Ithiel  de  Sola  Pool,  a 
great  communications  scholar  in  that  respect. 

The  National  Public  Telecommunications  Infrastructure  Act  is  a 
continuation  of  that  tradition.  The  constitutional  point  is  that  Con- 
gress has  been  called  upon  to  help  in  finding  and  shaping  the 
building  blocks  of  communication  by  industry,  and  now  is  called 
upon  to  establish  the  building  blocks  of  democratic  government. 
That  is  what  this  bill  does. 
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Congress  assisted  cable  television  in  obtaining  fair  access  to 
copyrighted  material  and  to  the  means  for  originally  stringing 
cable.  Congress  has  enabled  program  suppliers  to  have  nondiscrim- 
inatory access  to  multichannel  carriers.  Congress  had  a  substantial 
role  in  the  design  of  spectrum  allocation  and  its  award  among  com- 
peting parties.  These  steps — and  the  NPTI  is  a  further  develop- 
ment of  this  role — are  constructive  of  an  enabling  of  speech,  and 
has  nothing  to  do  with  the  history  of  censorship. 

This  act  weaves  its  way  through  the  complexities  of  the  constitu- 
tional obstacles  in  an  ingenious  way.  The  two-step  process  that  you 
have  put  into  this  bill  of  reserving  space  and  then  having  it  allo- 
cated by  the  FCC  to  State  and  local  entities  is  an  imaginative  way 
of  dealing  with  the  problems  presented  to  the  courts,  and  presented 
to  Congress  in  connection  with  the  1992  Cable  Act,  questions  still 
to  be  resolved. 

I  think  that  notwithstanding  the  result  in  the  Turner  Broadcast- 
ing System  case  the  legislation  as  drafted  incorporates  a  substan- 
tial means  of  coping  with  the  kinds  of  problems  that  were  there 
presented  through  the  reservation  of  these  channels. 

S.  2195  recognizes  that  basically  physics  determines  v/hat  is  in 
the  inert  wire,  but  it  is  law  and  social  organization:  the  activity  of 
the  Congress  of  the  State  legislatures,  of  industry  all  working  to- 
gether that  determines  the  architecture — not  the  content —  of  what 
goes  into  the  wire  and  what  goes  out  of  the  wire.  The  growth  of 
communications  in  this  country  has  been  a  cooperation  between 
Government  and  industry,  and  S.  2195  is  a  further  step  in  that  di- 
rection. 

I  commend  you  for  S.  2195,  and  it  is  an  honor  to  be  on  this 
panel.  Thank  you. 

[The  prepared  statement  of  Dr.  Price  follows:! 

Prepared  State.ment  of  Monroe  E.  Price 

It  is  a  pleasure  to  testify  on  the  constitutionality  of  the  proposed  National  Public 
Telecommunications  Infrastructure  Act. 

The  Act  is  important  to  democratic  society,  instrumental  in  the  process  of  defining 
the  architecture  of  communication  for  the  twenty-first  century.  I  am  professor  of  law 
and  director  of  the  Howard  Squadron  Program  on  Law,  Media  and  Society  at  the 
Benjamin  N.  Cardozo  School  of  Law,  Yeshiva  University.  For  the  last  twenty-five 
years,  I  have  written  about  broadcasting  and  telecommunications  issues.  I  was  Dep- 
uty Director  of  the  Sloan  Commission  on  Cable  Conrmiunications  and,  in  1967,  on 
the  staff  of  the  President's  Task  Force  on  Telecommunications  Policy.  In  the  early 
days  of  cable,  I  have  written  on  the  role  of  citizens  in  gaining  access  to  the  then- 
new  media  technologies. i 

I  shall  comment  on  some  technical  constitutional  questions  appropriately  asked 
about  the  NHIA,  but  first  it  is  important  to  have  a  sense  of  the  constitutional  set- 
ting in  which  this  Congress  acts. 

There's  a  romantic  idea  of  the  constitutional  history  of  communications,  debate 
and  the  press  in  the  United  States.  That  history — true  in  large  part — is  one  in 
which  150  years  of  newspapers,  with  a  tradition  of  immunity  from  government  in- 
terference, is  followed  by  a  heady  and  rapidly  changing  set  of  new  technologies,  each 
of  which  suddenly  calls  into  play  state  and  local  and  federal  intervention.  But  I  see 
our  history  as  one  in  which  government  (first  local  and  then  joined  by  the  national 
government)  had  a  continuous  and  important  part  to  play  in  ensuring  and  enlarging 


1  Cable  Television:  A  Guide  for  Citizen  Action  (Pilgrim  Press  1972)  (with  J.  Wicklein)  also  pub- 
lished in  Italy  as  TV  Cavo  (Bompiani  Press  1973)  (sponsored  by  the  Markle  Foundation  and  the 
United  Church  of  Christ  to  assist  local  public  ofTicials  and  community  groups  in  understanding 
cable  television). 
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the  machinery  of  debate,  the  flow  of  information  and  the  opportunity  for  fulfillment 
of  individual  rights. 2 

At  the  very  foundation  of  American  life,  it  was  the  town  or  village,  acting  through 
its  government,  that  determined  the  existence  of  the  town  green,  the  place  for  a 
commons  for  debate  and  discussion.  Government  encouraged  post  roads  and  pro- 
vided subsidies  for  newspapers  that  carried  public  information.  Government  was  a 
necessary  part  of  forging  a  nation  out  of  a  series  of  frontiers  by  enhancing  commu- 
nications and  the  exchange  of  ideas.  Government  ensured  the  establishment  of 
roads  to  facilitate  discourse  among  an  otherwise  disconnected  people.  Later,  govern- 
ment had  a  role  in  knitting  the  country  together  through  the  encouragement  of  rail- 
roads, telegraphy,  and  telephony.  Still  later,  the  patterns  by  which  airlines  set  their 
routes  and  interstate  highways  were  mapped  had  extraordinary  implications  for 
communications  and  democracy.  Even  the  history  of  government  support  for  land 
grant  colleges  and  the  general  encouragement  of'^ education  is  part  of  this  process. 

In  that  context,  the  government's  participation  in  achieving  a  great  and  national 
system  of  broadcast  licensees,  first  in  radio  and  then  television  is  understandable. 
Congress  saw  its  role  as  building  an  infrastructure  for  radio  and  television  that  was 
unique  to  the  United  States,  cognizant  of  regional  differences,  that  assured  competi- 
tion, set  aside  spectrum  frequency  for  educational  entities  and  that,  over  time,  built 
an  impressive  networic  of  public  radio  and  television  stations.  I  have  had  the  recent 
experience,  as  part  of  President  Jimmy  Carter's  Commission  on  Radio  and  Tele- 
vision Policy  in  the  former  Soviet  Union,  to  see  how  difficult  it  is  to  turn  tech- 
nologies of  oppression  and  statism  to  technologies  of  freedom.  In  the  United  States, 
a  constant  Cfongressional  purpose  has  been  to  ensure  that  these  technologies  serve 
public  debate. 

This  historic  Congressional  role,  encompassing  so  many  instruments  of  commu- 
nication, has  as  a  common  denominator  the  design  of  the  infrastructure  for  a  par- 
ticularly American  kind  of  freedom.  This  role,  so  far  from  being  constitutionally  sus- 
pect, is  an  essential  and  constructive  part  of  American  government.  Its  performance 
is  essential  to  American  political  life  and  American  democracy.  Whatever  mecha- 
nism was  important  for  increasing  discussion  and  debate  and  the  spread  of  citizen- 
ship—the government  had  some  role  in  ensuring  its  underpinning  and  success.  All 
of  this  was  part  of  a  great  partnership  for  democracy,  a  partnership  among  govern- 
ment, industry  and  the  people. 

The  National  Public  Telecommunications  Infrastructure  Act  is  a  continuation  of 
that  tradition. 

The  constitutional  point  is  that  Congress  has  been  called  upon  to  help  in  finding 
and  shaping  the  building  blocks  of  communication  and  democratic  government.  It 
has  assisted  cable  television  in  obtaining  fair  access  to  copyrighted  material  and  to 
the  means,  originally  stringing  cable.  It  has  enabled  program  suppliers  to  have  non- 
discriminatory access  to  multichannel  carriers.  Congress  has  had  a  substantial  role 
in  the  design  of  spectrum  allocation  and  its  award  among  competing  parties.  These 
steps — and  the  NPTIA  is  a  further  development  of  this  role — is  constructive  of  and 
enabling  of  speech  and  has  virtually  nothing  to  do  with  the  history  of  censorship. 
The  American  communications  industry  turns  to  Congress  to  protect  them  against 
unfair  foreign  competition  and  to  ensure  foreign  markets.  The  American  pubUc 
turns  to  Congress  to  provide  a  fair  and  open  system  in  which  there  is  opportunity, 
to  the  extent  possible,  for  all  to  speak  and,  with  luck,  to  be  heard. 

This  does  not  mean  that  anything  Congress  does  is  free  of  constitutional  doubt, 
and  I  would  like  to  turn,  briefly,  to  a  few  comments  on  the  relationship  between 
Congress  and  the  Supreme  Court.  One  risk  of  the  First  Amendment  as  new  trump 
card^  as  the  comprehensive  definer  of  policy,  is  that  jurisdiction  and  power  over  the 
architecture  of  tne  infrastructure  shifts  to  the  Supreme  Court.  One  can  look  back 
at  the  history  of  radio  and  television  regulation  prior  to  the  mid-1970's  virtually  in 
vain  for  a  decision  in  which  the  Constitution  was  used  to  overturn  Congressional 
legislation  on  first  amendment  grounds.  Even  now,  almost  all  the  cases  which  are 
cited  and  decided  as  limits  on  the  power  of  the  Congress  to  engage  in  the  architec- 
ture of  a  democratic  infrastructure  involve  state  and  not  federal  legislative  action. 
The  role  of  the  Supreme  Court  with  respect  to  these  state  and  local  decisions  is  dif- 
ferent from  the  relationship  of  the  Court  to  Congress.3 

The  Court  must  worry  about  the  problems  01  a  proliferation  of  different  and  var- 
ied regulatory  approaches  to  communication,  without  the  Umiting  federal  frame- 


2Cas8  Sunstein,  Democracy  and  the  Problem  of  Free  Speech  (New  York:  The  Free  Press  1993). 

3  In  Linmark  Associates  Inc.  v.  Willingboro,  431  U.S.  85  (1977),  the  Court  struck  town  a  local 
ordinance  that  banned  for  sale  signs  even  though  the  township  interest  was  in  promoting  a  sta- 
ble integrated  neighborhood.  A  Congressional  statute  seeking  the  same  objective  would  have  had 
a  far  greater  chance  of  being  upheld. 
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work,  and  it  therefore  applies  a  difFerent  standard  to  decisions  of  entities  that  are 
not  coordinate  branches  under  our  constitutional  system.  In  a  sense,  the  Court  and 
Congress  are  faced  with  the  same  difficult  problems  of  line-drawing;  if  one  thinks 
of  a  variety  of  areas  where  the  Court  has  struck  down  some  and  sustained  other 
interventions  by  state  and  local  governments  in  the  structuring  of  opportunities  for 
discourse,  the  outcome,  the  patchwork  of  resulting  opportunities,  often  appears  to 
look  as  much  like  the  intricate  distinctions  of  federal  law  as  like  principled  constitu- 
tionalism. 

More  recently,  the  First  Amendment  has  become,  in  the  hands  of  the  Court,  a 
more  predominant  determinant  of  federal  policy  and  the  current  dispute  over  must- 
carry  rules  is  an  example.  Of  course,  the  particular  approach  Congress  must  take, 
at  any  given  time,  does  have  to  dovetail  with  current  Supreme  Court  jurisprudence. 
Styles  of  legislation  are  thus  informed  by  prevailing  doctrine.  The  Court's  ongoing 
debate  over  the  test  to  be  applied  in  addressing  the  constitutionahty  of  legislation 
that  affects  communications  systems  will  and  should  control  the  structure  oi  legisla- 
tion. The  idea  of  strict  scrutiny  of  content-based  regulation  and  the  definition  of 
what  constitutes  content-based  regulation  is  before  the  Court  at  this  very  moment, 
with  a  decision  expected  daily  in  Turner  Broadcasting. 

The  last  half  century,  and  more,  can  be  read  as  a  long  exercise  in  determining 
what  the  shapxj  of  federal  regulation  of  the  ever  new  telecommunications  technology 
should  be.  That  exercise-which  includes  the  Communications  Act  of  1934  throu^ 
the  1992  Cable  Act,  has  been  informed  by  a  sense  of  democratic  values  inherent  in 
what  I  have  referred  to  earlier  as  the  technologies  of  freedom,  using  the  extraor- 
dinary phrase  of  Ithiel  de  Sola  Pool.  What  was  characteristic  of  this  half  century 
has  been  that  it  was  largely  Congress  and  the  Commission,  not  the  Supreme  Court, 
that  took  the  leadership  in  fashioning  communications  policy.  That  is  the  way  it 
should  be  and  the  NPTIA  is  an  example  of  such  initiative. 

The  legislative  history  of  radio  provides  insight  into  an  early  idea  of  the  familiar 
Congressional  concern  with  the  infrastructure  of  discourse.  Time  and  again,  radio 
was  conceived  not  as  a  mere  medium  of  entertainment,  not  even  as  a  linear  exten- 
sion of  the  newspaper,  but  something  wholly  new,  a  mechanical  way  to  improve  the 
nature  of  American  democracy.  The  language  of  the  public  sphere  early  entered  into 
the  notion  of  public  airwaves  and  public  trust.  In  1924,  Herbert  Hoover,  then  Sec- 
retary of  Commerce,  testifying  before  a  Congressional  committee,  encapsulated  this 
view: 

[I]t  cannot  be  thought  that  any  single  person  or  groups  shall  ever  have  the 
right  to  determine  what  communication  may  be  made  to  the  American  people 

*  *  *  I  am  stating  [this]  as  a  general  principle  which  must  be  dealt  with  as 
an  assurance  of  public  interest  lor  all  time.  *  *  ♦  Radio  communication  is  not 
to  be  considered  as  merely  a  business  carried  on  for  private  gain.  It  is  a  public 
concern  impressed  with  the  public  trust  and  to  be  considered  primarily  from  the 
standpoint  of  public  interest  to  the  same  extent  and  upon  the  basis  of  the  same 
general  principles  as  our  other  public  utilities.* 

This  ofl-quoted  paragraph  has  within  it  the  idea  of  universal  service,  nondiscrim- 
inatory rates,  evenness  of  access.  The  very  idea  of  a  utility  is  to  assure  fair  distribu- 
tion of  an  important  asset  as  an  element  of  a  democratic  society.  The  scarce  com- 
modity is  not  just  spectrum,  and  the  Act  contemplates  that  ultimately  even  that 
may  not  be  scarce  but,  rather,  information  and  culture.  To  have  said,  as  Hoover  did, 
that  radio  is  "a  public  concern  impressed  with  the  public  trust"  is  to  perceive  the 
need  for  the  public  sphere.  Congressman  Johnson,  stated  what  were,  even  then,  gen- 
eral fears: 

There  is  no  agency  so  fraught  with  possibilities  for  service  of  good  or  evil  to 
the  American  people  as  the  radio.  *  *  *  The  power  of  the  press  will  not  be  com- 
parable to  that  of  broadcasting  stations  when  the  industry  is  fully  developed. 

*  *  *  [I]t  will  only  be  a  few  years  before  these  broadcasting  stations,  if  operated 
by  chain  stations,  will  simultaneously  *  *  *  bring  messages  to  the  fireside  of 
nearly  every  home  in  America.  They  can  mold  and  crystallize  sentiment  as  no 
agency  in  the  past  has  been  able  to  do.  If  the  strong  arm  of  the  law  does  not 
prevent  monopoly  ownership  and  make  discrimination  by  such  stations  illegal, 
American  thought  and  politics  will  be  largely  at  the  mercy  of  those  who  operate 
these  stations.5 

Here,  too,  are  harbingers  of  concern  with  the  public  sphere.  Not  only  in  terms  of 
its  anti-monopoly  statement,  but  in  the  way  in  which  radio  is  differentiated  from 
"the  press"  in  terms  of  its  impact  on  the  political  system.  These  were  astute  politi- 


••See,  Second  Interim  Report  by  the  Ofiice  of  Network  Study,  FCC  Docket  No.  12782,  p.  114 
(1965). 

8  67  Cong.  Rec.  5558  (1926). 
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cians;  they  could  recognize,  even  at  this  early  stage,  that  the  nature  of  political  de- 
bate could  be  altered  without  conscious  impact  on  the  social  organization  and  man- 
agement of  radio.  In  the  1926  debates  concerning  the  1927  Radio  Act,  Congressman 
Wliite  stated: 

[T]he  right  of  all  our  people  to  enjoy  this  means  of  communication  can  be  pre- 
served only  by  *  *  *  the  doctrine  that  the  right  of  the  public  to  service  is  supe- 
rior to  the  right  of  any  individual  to  use  the  ether  *  *  *  The  recent  radio  con- 
ference ♦  *  *  recognized  that  *  *  *  licenses  should  be  issued  only  to  those  sta- 
tions whose  operation  would  render  a  benefit  to  the  public  *  *  *  If  enacted  into 
law,  the  broadcasting  privilege  wiU  not  be  a  right  of  selfishness.  It  wiU  rest 
upon  an  assurance  of  public  interest  to  be  served.^ 

These  are  the  roots  for  the  NPTIA.  These  were  the  words  of  Members  of  Congress 
at  the  dawn  of  another  communications  technology.  New  communications  tech- 
nologies, massive  and  expensive,  have  always  depended  on  government  subsidy,  fa- 
vorable regulation,  special  privileges  and,  often,  protection  from  competition.  There 
was  nothing  inherent  in  the  airwaves  or  the  inert  wire  or  the  optical  fiber  that  dic- 
tated the  social  organization  that  accompanied  it  as  the  service  is  delivered.  Physics 
controls  what  occurs  in  the  wire.  Law  and  social  organization  determines  what  oc- 
curs before  and  after.  These  elements  of  organization  are  open  to  public  definition 
and  legislation  without  "abridging  freedom  of  speech." 

It  is  also  important  that  the  Congress  is  acting  dose  to  the  moment  of  creation, 
rather  than  at  some  later  point  in  the  evolution  of  the  technology.  In  the  construc- 
tion of  the  national  television  system,  the  reservation  of  channels  for  educational 
and  noncommercial  purposes  was  almost  too  late  as  the  pattern  of  occupying  fre- 
quencies, manufacturing  sets  and  establishing  viewing  habits  almost  instantly  came 
into  place.  If  anything,  the  difficulties  faced  by  public  broadcasters  in  overcoming 
their  UHF  handicap,  obtaining  detente  tuning,  gaining  a  national  structure  through 
the  Corporation  for  Public  Broadcasting  and  the  Public  Broadcasting  Service-all  of 
these  demonstrate  the  need  for  early  planning.'^ 

If  anything,  the  change  in  emphasis  in  thinking  about  the  relationship  between 
access,  equity  and  freedom  in  the  communications  media  provides  Congress  with  the 
kind  of  responsibility  fulfilled  by  the  NPTIA.  Structural  access — the  kind  included 
in  the  proposed  legislation — is  preferable  to  regulation  that  has  a  closer  relationship 
to  content.  The  Supreme  Court  has  indicated  tnat  it  would  welcome  a  time  "at  some 
future  date"  when  "Congress  *  *  *  may  devise  some  kind  of  limited  right  of  access 
that  is  both  practicable  and  desirable  *  *  *"  s  It  was  the  hope  of  the  Court  that  the 
coming  of  new  technologies  would  aid  in  this  process  and  that  Congress  would  take 
advantage  of  that  opportunity. 

Some  think  of  the  common  carrier  model  as  the  perfect  mechanism  for  a  free  mar- 
ket society  dedicated  to  unencumbered  speech  and  access  to  modes  of  distribution 
of  that  speech.  Multichannel-channel  common  carrier  systems,  the  deus  ex  machine 
of  the  new  technology,  seem,  but  only  seem,  to  avoid  the  need  for  government  in- 
volvement. But  common  carriers  do  not  guarantee  equal  access.  It  is  only  as  a  gen- 
eral common  carrier  model  is  modified,  combined  with  features  that  seek  to  assure 
access  (such  as  the  Public  Telecommunications  Infrastructure  Fund,  free  carriage 
for  identified  public  entities  and  similar  methods),  that  the  benefits  of  the  common 
carrier  model  become  fully  harmonious  with  a  democratic  society. 

The  legislation  as  drafted  is  an  example  of  the  evolved  debate  over  the  role  of 
Congress  in  making  distinctions  that  are  not  unconstitutionally  content-related,  es- 
tablishing the  conditions  for  the  use  of  public  resources  and  rights  of  way.  The  legis- 
lation must  deal  with  two  bodies  of  law:  those  concerned  with  regulation,  property 
and  rights  of  way,  and  those  concerned  with  the  First  Amendment. 

First,  the  findings  are  important;  they  underscore  the  goals  that  have  been  so  elu- 
sive, but  that  have  consistently  interested  Congress.  They  repeat  the  sustained  role 
that  public  broadcasting  has  played  in  the  national  strategy  for  the  enrichment  of 
the  citizenry.  They  emphasize  the  interrelationship  among  the  institutions  of  demo- 
cratic life:  libraries,  local  governments,  schools,  cultural  and  related  charitable  insti- 
tutions and  the  reliance  of  all  of  them  on  improved  opportunities  for  communication. 
These  findings  articulate  the  potential  for  dangerous  bottlenecks  that  would  Impede 
the  use  of  the  new  media  for  enhanced  access.  They  also  expressly  note  the  key  pub- 


867  Cong.  Rec.  5479  (1926). 

Tor  a  discussion  of  the  need  for  early  Congressional  intervention  with  respect  to  cable,  see 
Price,  Requiem  for  the  Wired  Nation:  Cable  Rulemaking  at  the  FCC,  61  Virginia  L.  Rev.  541 
(1975). 

» Federal  Communications  Commission  v.  Midwest  Video  Co.  et  al,  440  U.S.  689,  704;  99  S. 
Ct  1435,  1443-44  (1979). 
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lie  privilege  that  makes  all  of  these  networks  possible:  access  to  publicly  owned 
spectrum  and  rights  of  way  on  public  property. 

Second,  the  bill  is  artfully  (frawn  to  weave  its  way  through  the  obstacle  course 
concerning  content-neutrality  distinctions  in  any  regulatory  pattern.  When  Turner 
Broadcasting  System,  Inc.  v.  FCC  is  decided  by  the  United  States  Supreme  Court, 
it  is  possible  that  the  options  before  the  Congress  to  achieve  its  legitimate  purposes 
wiU  De  dearer.9  The  NPTIA  is  drafted  to  withstand  constitutional  objections  that 
would  arise  from  requiring  "speakers"  to  carry  certain  kinds  of  speech  and  not  oth- 
ers (so-called  content-based  distinctions).  Here  the  statute  is  sensitive  to  objections 
raised  in  the  three  judge  court  in  Turner  and  by  Judge  Jackson,  sitting  alone,  in 
Daniels  Cablevision  v.  United  States,  835  F.  Supp.  1;  Nos.  92-2292  et  al.,  1993  U.S. 
Dist.  LEXIS  12806  (D.D.C.  Sept.  16,  1993). 

The  shoals  here  include  those  that  distinguish  between  commercial  and  non- 
commercial speech,  shoals  that  the  Supreme  Court  Justices  have  had  difficulty  navi- 
gating themselves.  Just  last  week  in  City  of  Ladue  et  al.  v.  Gilleo,  1994  U.S.  Lexis 
4448;  62  U.S.L.W.  4477  (1994),  Justice  Stevens,  who  had  been  a  principal  proponent 
of  eliding  the  distinction  between  commercial  and  noncommercial  speech,  struck 
down  a  K)cal  ordinance  that  permitted  "for  sale"  signs  on  residential  premises  but 
precluded  signs  with  overt  political  messages. 

Justice  Stevens  considered  the  site  where  the  prohibited  speech  took  place  (at  the 
appellant's  home)  and  the  personal  nature  of  the  expression  the  vital  element.  For 
Justice  Stevens,  the  significance  of  the  protected  form  of  expression  was  that  it  was 
an  "unusually  cheap  and  convenient  form  of  communication  *  *  ♦  especially  for  per- 
sons of  modest  means  or  limited  mobility."  Ladue,  1994  Lexis  4448.  It  was  intrigu- 
ing that  Justice  Stevens  focused  more  on  the  operation  of  speech  and  discourse  in 
society  and  the  importance  of  opportunities  for  individual  expression,  ff  anything, 
Congress  should  consider  itself  cnallenged  and  empowered  by  the  Court's  approach 
in  Ladue.  The  National  Public  Telecommunications  Infrastructure  Act  creates  an 
electronic  equivalent  of  the  house  in  Ladue  and  the  capacity  of  citizens  to  hang  a 
sign  out  for  their  neighbors:  the  goal  here,  too,  is  to  create  opportunities — close  to 
the  home — "unusually  cheap  and  convenient"  and  "for  persons  of  limited  means  and 
mobility." 

Still,  the  complexity  of  legal  doctrine  is  fearsome  concerning  any  distinctions  that 
can  be  construed  to  have  a  content  basis.  In  Cincinnati  v.  Discovery  Network,  1135. 
Ct.  1505,  123  L.  Ed.  2d  99  (1993),  the  Supreme  Court  invalidated  Cincinnati's 
schedule  of  ordinances  which  permitted  thousands  of  newsracks  for  "newspapers" 
but  prohibited  these  local  devices  for  predominantly  commercial  publications.  Judge 
Thomas  Penfield  Jackson,  inDaniels  Cablevision,  upheld  federal  authorization  of  re- 

?|uired  cable  channels  for  public,  education  and  government  channels  because  "af- 
ording  speakers  with  lesser  market  appeal  access  to  the  nation's  most  pervasive 
video  distribution  technology  [and]  [ejnaoling  a  broad  range  of  speakers  to  reach  a 
television  audience  that  otnerwise  would  never  hear  them  is  an  appropriate  goal 
and  legitimate  exercise  of  federal  legislative  power."  I  would  argue  that  the  provi- 
sions of  the  NPIA  meet  this  standard.  In  this  sense,  in  the  convoluted  language  of 
content-neutrality,  they  seem  to  serve  a  regulatory  goal  unrelated  to  content,  a  goal 
that  represents  a  compelling  government  interest,  and  they  do  not  burden  substan- 
tially more  speech  than  necessary  to  serve  these  interests. i° 

The  concern-necessary  at  this  point  because  of  the  uncertainty  of  Supreme  Court 
doctrine  on  content  neutrality-accounts  for  the  careful  two  step  process  in  the  legis- 
lation: 1)  providing,  in  exchange  for  the  expanded  use  of  a  public  right  of  way,  for 
the  reservation  of  capacity  for  public  uses  that  would  not  be  under  any  further  con- 
trol of  the  owner  or  operator  of  that  capacity;  and  2)  providing,  then,  under  regula- 
tions promulgated  by  the  Commission,  for  the  allocation  of  use  of  the  channels  to 
eligible  entities,  with  such  allocation  under  the  aegis  of  state  and  local  govern- 
mental entities.  This  is  a  kind  of  belt  and  suspenders  approach  and,  as  I  have  men- 
tioned, the  announcement  of  Turner  may  mean  that  one  or  another  of  the  guaran- 
tees may  not  be  constitutionally  required  (though  the  elegance  of  the  solution  may 
still  be  aesirable). 


»It  is  my  view,  expressed  in  a  recent  law  review  article,  Rewiring  the  First  Amendment" 
Meaning,  Content  and  Public  Broadcasting,  12  Cardozo  Arte  and  Entertainment  law  Journal, 
499  (with  Donald  Hawthorne),  that  those  distinctions  drawn  in  the  statute — providing  reserved 
space  for  public  broadcasting,  educational  and  other  civic  entities — is  probaoly  constitutional, 
even  as  a  process  to  be  administered  by  the  operator  of  the  telecommunications  network. 

10  Because,  in  a  switched  or  supercharged  system,  channels  will  be  abundant,  it  is  possible 
to  argue  that  the  speech  of  others  will  not  be  burdened  at  all.  Of  course,  the  argument  from 
that  kind  of  abundance  might  suggest  that  this  legislation  is  not  necessary.  But  the  nature  of 
the  system,  as  I  state  below,  is  sufficientlyin  doubt,  that  the  protection  of  the  legislative  mantle, 
at  this  point,  is  warranted. 
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There  is  a  rich  body  of  law  that  deals  with  the  extent  to  which  governments  can 
regulate  users  of  public  ri^ts  of  way.  I  know  that  the  Committee  wishes  to  know 
more  about  this  area,  but  it  is  not  a  major  area  of  my  expertise.  A  law  professor 
at  Boalt  Hall,  at  the  University  of  California,  recently  wrotie  of  the  case  law  in  the 
area  that  "it  is  difficult  to  imagine  a  body  of  case  law  in  greater  doctrinal  and  con- 
ceptual disarray."  11  The  issue  of  the  power  of  government  is,  however,  clearer 
where  a)  the  objects  of  regulation  are  users  of  existing  utility  rights  of  way  and  b) 
additional  benefits  or  uses  of  those  rights  of  way  are  to  be  exploited  or  there  is  a 
regulatory  need  to  change  the  nature  of  those  rights  of  way.  I  know  that  various 
psSticipants  in  this  process  will  provide  detailed  analyses  of  the  legal  issues. 12 

The  second  step  in  the  two-pronged  approach  of  the  NPTIA — an  approach  to  avoid 
the  hazards  of  imposing  a  content-based  distinction  on  private  uses — is  the  govern- 
ment's administration  of  the  now-public  and  reserved  channel  capacity.  Here,  the 
legislation  moves  from  the  constitutional  rubric  of  Discovery  Network  to  a  more  fa- 
miliar area  of  operation:  the  allocation  of  resources  by  the  government  and  the  mak- 
ing of  legitimate  and  rational  distinctions  in  doing  so.  The  importance  of  adding  "in- 
structional, educational,  and  cultural"  voices  to  the  public  sphere  was  recognized  by 
Congress  as  a  basis  for  creating  the  Corporation  for  Public  Broadcasting  and  its  dis- 
cretion as  a  mechanism  for  funding  public  broadcasting.  The  Supreme  Court  has 
upheld  federal  rules  that  preferred  designated  category  applicants  for  reserved  spec- 
trum capacity  precisely  because  of  the  impact  diverse  ownership  would  have  on 
democratic  discourse. i3  The  Court  has  upheld  allocational  preferences  where  the  re- 
cipients were  free  to  accept  or  reject  conditions  that  have  content-related  distinc- 
tions. Rust  V.  Sullivan,  500  U.S.  173  (1991).  These  issues  have  arisen,  as  well,  in 
cases  testing  the  grant  giving  of  processes  of  such  government  entities  as  the  Na- 
tional Endowment  for  the  Arts.i^  Discretion  in  the  government  is  greater  where,  as 
here,  the  concerned  entity  (as,  for  example,  the  telecommunications  network)  is  not 
"forced  either  to  appear  to  agree  with,"  disaCTee,  "or  to  respond."  Pacific  Gas  &  Elec- 
tric Co.  V.  Public  Utilities  Commission,  475  U.S.  1,  155  (1986).  Finally,  a  preference 
for  the  kind  of  educational  and  civic  programming  is  best  classified  as  suDJect-mat- 
ter  rather  than  viewpoint  based  in  its  nature.  Even  without  the  reservation  ap- 
proach in  the  NPTA,  some  cases  suggest  that  subject-matter  distinctions  should  be 
accorded  a  lower  level  of  scrutiny  than  viewpoint-based  distinctions.  See,  e.g.,  Leh- 
man v.  City  of  Shaker  Heights,  418  U.S.  298  (1974). 

The  proposed  National  Public  Telecommunications  Infrastructure  Act  shows  a 
sensitivity  to  the  fact,  constitutionally  important,  that  no  one,  not  the  cyberpunks, 
not  the  hackers,  not  the  investment  bankers,  not  the  jurists,  know  exactly  what  the 
National  Telecommunications  Infrastructure  will  look  like.  As  a  consequence,  some 
flexibility  is  necessary  in  determining  how  the  National  Public  Telecommunications 
Infrastructure  should  be  designed.  Uncertainty  could  produce  an  inability  to  proceed 
and  should  not  produce  public  paralysis.  Allowing  the  infrastructure  to  develop  with 
no  indication  of  any  Congressional  determination  as  to  the  kind  of  access  that  would 
be  required  may  lead  to  constitutional  problems  in  the  future.  This  legislation  has 
the  boldness  of  acting,  but  the  flexibility  of  delegation.  Furthermore,  the  legislation 
anticipates  the  possibility  that — at  some  wonderful  future  date — capacity  will  be  so 
great  and  bottlenecks  so  few  that  access  provides  no  problem.  In  that  case,  the  Com- 
mission, for  those  systems  where  such  curative  abundance  is  characteristic,  has  the 
power  to  suspend  any  access  requirements. 

Furthermore,  the  statute  is  as  finely  tailored  as  possible,  given  the  uncertainty 
of  the  situation;  undoubtedly,  more  sculpting  wiU  take  place  in  light  of  the  outcome 


11  Andrea  L.  Peterson,  "The  Takings  Clause:  In  Search  of  Underlying  Principles  Part  I-A  Cri- 
tique of  Current  Takings  Clause  Doctrine,"  77  Calif  L.  Rev.  1301,  1303  (1989). 

12  In  American  Satellite  Co.  v.  United  States.  26  CI.  Ct.  146,  1992,  rev'd  on  other  grounds,  Fed. 
Cir.  July  7,  1993,  the  Administrator  of  NASA  altered  the  contractual  right  of  private  parties 
to  use  the  transport  facilities  of  space  satellites  after  a  Presidential  jiroclaniation  changing  the 
nature  of  potential  uses.  In  Presault  v.  United  States,  27  Fed.  CI.  69  (1992),  the  federal  claims 
court  upheld  the  power  of  Congress  to  alter  the  nature  of  a  railroad  right  of  way  to  permit  trails, 
not  rails,  and  to  secure  the  right  of  way  from  abandonment.  What  is  at  issue  here  is  the  power 
of  the  federal  government  and  the  nature  of  the  holder's  justifiable  exp)ectation.  In  FCC  v.  Beach 
Communications  Inc.,  113  S.  Ct.  2096  (1993),  the  Supreme  Court  upheld  jurisdiction  over 
SMATV  systems  even  if  they  did  not  cross  public  rights  of  way.  Acknowledged  as  almost  an  a 
fortiori  argument  would  be  the  susceptibility  of  such  entities  to  altered  expectations  if  they,  in 
fact,  used  a  public  easement.  As  to  the  question  of  the  adequacy  of  compensation,  that  poses 
less  of  an  obstacle  than  one  might  expect.  Given  the  nature  of  the  system,  it  is  hardly  clear 
that  the  injury  or  value  surrendered  is  considerable.  Congressional  action  here  may,  indeed, 
make  these  telecommunication  network  systems  more  comprehensively  available,  more  nec- 
essary and  the  objects  of  greater  demand. 

13  Metro  Broadcasting  v.  FCC,  497  U.S.  547  (1990). 

i^*  Advocates  for  the  Arts  v.  Thompson,  532  F.2d  792  (1st  Cir.  1976). 
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of  Turner.  Recognizing  the  possibility  for  various  outcomes  that  might  affect  the 
goals  of  the  legislation,  the  Act  provides  for  future  transition  measures.  The  Com- 
mission is  permitted  to  reduce  or  eliminate  the  reservation  of  capacity,  a 
"windowshade"  that  can  descend  on  the  legislation  if  the  abundance  of  available 
channels  makes  the  allocable  space  for  public  communications  unnecessary. 

The  entities  entitled  to  the  allocation  of  reserved  space  under  the  Act  are  the  very 
sort  that  have  been  traditionally  been  mandated  to  carry  on  government's  historic 
responsibility,  in  the  broadest  sense,  to  educate  the  citizenry.  As  the  court  recog- 
nized on  an  historic  occasion,  "education  is  perhaps  the  most  important  function  of 
state  and  local  governments,"  with  its  importance  recognized  by  "compulsory  school 
attendance  laws  and  the  great  expenditures  for  education."  is  TTie  historic  centrality 
of  education  to  government's  mission  and  the  democratic  enterprise  suggests  that 
the  Congress  acts  constitutionally  when  it  organizes  the  reservation  of  capacity  in 
these  puolic  rights  of  way  for  such  educational  and  speech  supporting  activities.  As 
Cass  Sunstein  has  recently  written: 

Sometimes  constitutional  doctrine  seems  to  have  lost  sight  of  the  point  of 
central  constitutional  commitments.  Sometimes  the  commitment  to  free  speech 
seems  like  an  abstraction  insufficiently  *  *  *  connected  with  democratic  goals, 
or  indeed  with  any  clearly  describable  set  of  governing  aspirations. i^ 

The  NPTIA  is  connected  with  democratic  goals  and  meets  the  other  tests  of  the 
Supreme  Court.  It  is  constitutional. 

Senator  Inouye.  Professor  Price,  thank  you  very  much.  I  would 
like  to  begin  with  you,  sir.  Is  it  your  view  that  we  will  be  able  to 
withstand  any  challenge  based  upon  the  first  and  fifth  amend- 
ment? 

Dr.  Price.  Yes.  Let  me  speak  to  the  first  amendment  question. 
I  think  that  this  act  differs  very  substantially  from  the  1992  Cable 
Act.  The  1992  Cable  Act  placed  obligations  directly  on  cable  opera- 
tors. This  act  is  more  like  spectrum  allocation  provisions,  in  which 
there  is  a  reservation  of  capacity  which  is  then  allocated  by  the 
FCC,  and  I  think  that  is  an  ingenious  way  of  avoiding  the  first 
amendment  obstacles  that  may  or  may  not  exist  in  the  1992  Cable 
Act. 

Senator  Inouye.  Thank  you  very  much,  sir. 

As  I  think  all  of  us  have  concluded,  the  major  thrust  in  the  oppo- 
sition movement  would  be  to  the  20  percent  set-aside.  I  would  like 
to  ask  questions  to  all  of  you. 

First,  would  you  consider  the  20  percent  to  be  an  appropriate 
number?  Admittedly,  we  must  say  that  there  is  nonscientific  basis 
on  the  part  of  the  subcommittee  to  come  forth  with  a  20-percent 
number.  Second,  those  who  question  this  have  suggested  that  the 
percentage  is  so  high  that  it  would  slow  down  or  in  fact  delay  the 
construction  of  the  information  superhighway.  Third,  it  would  be 
too  heavy  a  burden  for  ratepayers  to  pick  up.  Fourth,  they  suggest 
that  it  should  be  subsidized  by  tax  revenues  accordingly.  I  would 
like  to  have  your  thoughts  on  this. 

Mr.  Cauthen.  Well,  Senator,  the  structure  as  we  see  it  in  the  bill 
makes  provision  for  the  FCC  to  control  the  amount  of  resources 
that  are  made  available  based  on  experience  after  we  find  out  what 
the  capability  of  the  system  is.  If  we  do  not  need  20  percent,  they 
can  back  off  of  that,  but  20  percent  at  least  in  my  estimation  is  a 
benchmark.  A  statement  saying  we  must  set  aside  a  significant 
part  of  this  highway  for  the  public  good,  and  as  far  as  slowing 
down  the  development  of  the  highway,  I  do  not  think  the  highway 
should  be  developed  that  excludes  the  kind  of  needs  that  we  are 


16  Brown  v.  Board  of  Education,  347  U.S.  483,  493  (1954). 

18  Cass  Sunstein,  Words,  Conduct,  Caste,  60  U.  Chi.  L.  Rev.  795,  797  (1993). 
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proposing  to  serve  today.  I  do  not  believe  it  would  stop  it.  It  might 
slow  it  slightly,  but  it  will  not  stop  it. 

Mr.  RroDLE.  I  would  like  to  mention  that  I  come  from  a  cable 
system  in  which,  depending  upon  which  part  of  the  system  you  are 
talking  about,  we  have  between  15  and  20  percent  of  the  band- 
width allocated  for  public  use,  and  it  is  only  recently  that  the  cable 
operator  has  started  having  enough  program  resources  to  be  able 
to  fill  adequately  the  channel  capacity  that  he  has. 

As  far  as  slowing  down  the  system,  I  do  not  think  it  would  slow 
the  system  down,  because  if  indeed  there  is  such  a  great  need  for 
the  bandwidth,  I  think  it  would  actually  encourage  technology  to 
be  developed  which  would  expand  the  capabilities  of  the  system. 

I  think  this  is  absolutely  essential  for  the  public  sector  that  we 
not  find  ourselves  content  with  a  level  of  bandwidth  that  is  avail- 
able now,  but  that  the  industry  be  encouraged  to  expand  the  band- 
width so  that  these  questions  of  how  much  should  be  assigned  to 
the  public  use  will  eventually  hopefully  become  irrelevant  based  on 
such  capacity. 

Senator  Inouye.  President  Connick. 

Dr.  Connick.  Senator,  we  see  three  basic  issues  in  Maine.  One 
is  the  lack  of  capacity  today  for  nonpublic  or  for  public  uses,  second 
is  the  cost  of  obtaining  capacity,  and  the  third  is  really  who  is 
going  to  provide  the  content  to  go  over  the  pipes  that  are  built. 

If  the  projections  are  correct  that  the  capacity  is  going  to  in- 
crease in  revolutionary  terms,  it  would  be  our  belief  that  the  20 
Eercent  will  not  be  a  major  burden  as  these  major  networks  are 
uilt,  and  therefore  one  of  those  problems,  if  not  both,  will  be  ad- 
dressed as  these  mammoth  networks  are  put  in  place.  So,  we  do 
not  see  it  as  an  undue  burden. 

Senator  Inouye.  Thank  you.  Mr.  Blau. 

Mr.  Blau.  In  terms  of  whether  the  20  percent  is  appropriate,  I 
think  it  is  quite  in  line  with  previous  efforts  by  communications 
policymakers  to  set  aside  or  make  accommodations  for  noncommer- 
cial and  educational  uses.  Whether  or  not  it  is  the  perfect  number, 
I  know  that  it  is  certainly  in  line  with  the  kind  of  set-asides  that 
were  created  for  FM  radio  and  the  original  allocation  of  the  spec- 
trum for  VHF  and  UHF  stations  back  in  1952. 

Moreover,  I  think  it  raises  a  fundamental  question  what  kind  of 
communications  environment  do  we  want?  When  we  get  to  the 
question,  does  this  slow  down  something,  well,  what  are  we  rush- 
ing into?  We  are  being  told  we  are  rushing  into  a  system  with  a 
great  cornucopia  of  public  benefits.  If  actually  making  sure  we  get 
those  benefits  slows  us  down,  well  maybe  we  ought  to  take  a  look 
at  the  trade  that  we  are  being  asked  to  make.  But,  I  do  not  think 
in  fact  it  will  slow  it  down. 

Companies  have  made  similar  kinds  of  promises.  As  I  under- 
stand the  legislation  it  simply  creates  a  mechanism  that  makes 
sure  we  get  what  we  are  being  told  we  are  going  to  get. 

Senator  Inouye.  Thank  you,  professor. 

One  of  the  reasons  we  used  20  percent  was  our  concern  for  the 
fifth  amendment.  Obviously,  if  we  went  up  to  80  percent  it  would 
be  a  fifth  amendment  taking.  Would  20  percent  be  in  the  safe  area? 

Dr.  Price.  Well,  I  think  that  the  question  of  what  is  confiscatory 
is  an  element  in  this  issue  of  what  constitutes  a  fifth  amendment 
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problem.  The  basic  point  here  is  that  there  is  a  kind  of  quid  pro 
quo  that  goes  on  in  the  negotiation  over  the  use  of  pubHc  rights- 
of-way. 

I  think  that  a  court  looking  at  this  would  look  at  the  proportion- 
ality, would  look  at  the  question  of  whether  or  not  this  is  an  undue 
or  out-of-line  kind  of  relationship  to  other  negotiations  over  the  use 
of  public  rights-of-way,  and  then  look  additionally  at  the  source  of 
congressional  power,  and  at  the  findings  in  the  legislation. 

It  seems  to  me  pretty  clear,  looking  at  the  history  of  the  way  in 
which  public  rights-of-way  are  negotiated  and  used,  the  20  percent 
is  probably  not  out  of  line. 

Senator  Inouye.  Coming  back  to  the  20  percent  issue  once  again. 
This  is  one  question  that  has  plagued  us  and  we  have  no  answer, 
and  so  we  look  to  you  for  answers,  or  to  other  technicians.  It  is 
easy  to  determine  20  percent  of  a  100-channel  cable  network.  How 
do  we  determine  20  percent  of  a  digital  network? 

Dr.  Price.  I  just  want  to  say  a  word  in  addition  to  what  I  said 
in  the  last  answer,  and  maybe  it  will  lead  to  this,  and  that  is  that 
this  is  not  a  legislation  that  in  a  fixed  way  sets  aside  20  percent. 

I  think  it  is  important  that  20  percent  is  a  presumption  not  a 
rule.  I  think  it  is  important  that  the  FCC  has  the  authority  and 
jurisdiction  to  consider  the  way  in  which  that  ought  to  be  imple- 
mented and  the  way  in  which  capacity  is  administered  by  the  tele- 
communications networks.  I  think  the  fact  that  this  is  a  presump- 
tion also  goes  to  the  question  of  what  "20  percent"  mean? 

The  Nil  is,  as  I  think  we  all  see,  an  animal  that  is  not  yet  capa- 
ble of  being  described,  so  it  is  like  saying  what  is  20  percent  of 
something  which  is  not  yet  fixed  in  nature.  That  is  something  that 
will  require  a  continuing  dialog  and  discussion  between  this  com- 
mittee, the  Commission,  and  the  industry. 

There  are  a  number  of  factors,  including  capacity,  including  pric- 
ing, including  the  way  in  which  the  use  interconnects  with  the  net- 
work, all  of  which  will  go  to  the  definition  of  what  constitutes  ca- 
pacity and  what  20  percent  evolves  into,  but  I  think  what  is  impor- 
tant about  the  legislation  definitionally  and  constitutionally  is  that 
it  has  flexibility. 

The  legislation  sees  as  a  role  for  the  FCC  the  management  of  a 
"window  shade"  so  that  when  capacity  develops  into  a  full  digital 
network  with  an  open  architecture,  the  FCC  has  the  authority  and 
some  direction  to  say  that  this  kind  of  reservation  no  longer  is  nec- 
essary. 

Senator  iNOUYE.  I  think  you  gave  us  your  answer.  Thank  you. 
Does  anyone  disagree  with  that? 

[No  response.] 

Senator  Inouye.  Others  have  argued  that  many  States — in  fact, 
all  States — have  some  degree  of  set-aside  requirements.  South 
Carolina  started  about  35  years  ago.  The  State  of  Hawaii,  in  its  in- 
fancy, has  one  that  has  been  operating  pretty  well.  Maine  has  a 
system  that  the  university  originated. 

Because  of  this,  they  say  it  is  not  necessary.  Any  arguments? 

Mr.  Cauthen.  Senator,  speaking  on  behalf  of  South  Carolina, 
which  probably,  at  least  at  this  moment,  needs  it  the  least  of  any 
State,  looking  down  in  the  future,  we  know  the  needs  are  going  to 
be  so  great.  And  this  is  an  area  where — I  mean  it  is  fine  to  compete 
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in  football  to  be  on  the  top  of  the  rank,  but  we  should  not  be  com- 
peting on  making  the  access  to  educational  resources  available  on 
a  competition  basis  for  those  who  can  afford  it  and  those  who  can- 
not. 

Right  now,  one  of  the  great  problems  in  education  today  is  that 
those  who  need  it  most  cannot  afford  it.  So,  South  Carolina, 
through  the  wisdom  of  some  good  legislative  leadership  down 
through  the  years,  have  built  a  system,  at  some  expense.  But  if  you 
look  around  the  country  and  see  how  many  there  are,  they  are  not 
there.  Uniformity  in  the  use  of  available  resources  is  not  there. 

And  imless  this  sort  of  legislation  is  put  in  place,  we  are  going 
to  have  a  lot  of  communities,  a  lot  of  schools  and  a  lot  of  States 
that  are  going  to  be  well  behind  others.  And  I  doubt  that  any  will 
be  able  to  fully  reach  the  necessary  resources  that  they  could  use 
to  benefit  the  public. 

If  we  are  going  to  reach  the  Goal  2000,  it  is  going  to  take  some 
dramatic  moves.  This  is  the  kind  of  move  that  can  bring  America 
to  the  forefront  and  make  us  not  only  equal  to  the  rest  of  the  in- 
dustrialized world,  but  can  let  us  lead  the  industrialized  world. 
And  if  we  turn  our  backs  on  this  opportunity,  we  will  have  put  our 
education  system  and  our  population  behind  for  generations  to 
come. 

This,  I  think,  is  the  most  critical  decision  that  this  Congress  may 
make  in  a  long,  long  time. 

Senator  Inouye.  Dr.  Connick. 

Dr.  Connick.  Senator,  we  think  we  are  really  at  the  first-genera- 
tion phase  of  the  development  of  telecommunications  for  the  use  of 
the  public  sector.  Telemediated  instruction,  we  think,  over  the  next 
5  years,  will  change  in  revolutionary  ways.  We  will  really  begin  the 
basic  restructuring  of  schools,  as  well  as  higher  education,  as  a  re- 
sult of  capacities  which  we  have  never  had  before. 

So,  it  is  very  difficult  to  project  how  that  is  going  to  come  out. 
But  people  have  simply  not  had  the  access  to  these  enormously 
powerful  tools.  And  we  have  concentrated  primarily,  up  to  this 
point  in  time,  at  looking  at  the  pipe — you  know,  what  is  the  size 
of  that  pipe  going  to  be  uiat  people  have  access  to? 

We  have  not  concentrated  at  what  is  going  to  happen  on  either 
end  of  that  pipe.  And  as  the  pipe  becomes  available,  there  are 
going  to  really  be  revolutionary  changes.  This  kind  of  legislation  is 
critical  for  that  kind  of  movement.  And  I  think  there  is  going  to 
be  an  explosion  of  change  in  education  as  a  result  of  this.  It  is  very 
important. 

Senator  Inouye.  Mr.  Blau. 

Mr.  Blau.  Yes,  sir.  It  seems  to  me  that  as  we  have  seen  in  cable 
and  I  think  will  be  seen  more  in  the  telephone  model  as  well,  there 
is  some  tension  to  be  acknowledged  between  Federal  regulation 
and  State  regulation  with  the  coming  of  new  technology.  But  I 
think  it  is  very  important  that  Federal  policymakers  create  certain 
kinds  of  benchmarks — some  basic  standards  that  we  should  all  be 
meeting. 

In  particular,  if  you  look  at  the  nonprofit  sector,  40  percent  of 
nonprofits  provide  service  in  very  local  areas.  But  43  percent  pro- 
vide service  in  multicounty,  State  or  even  regional  areas.  What  we 
need  to  do  is  to  make  sure  that  they  have  a  certain  kind  of  parity 
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across  their  region.  We  need  a  level  playing  field  across  the  States 
to  assure  some  sort  of  basic  level  of  these  public  benefits. 

So,  I  think  that  having  those  Federal  parameters  will  be  very 
helpful. 

Senator  Inouye.  Mr.  Riddle. 

Mr.  Riddle.  I  would  have  to  agree  with  Mr.  Blau.  It  seems  like 
most  of  the  Federal  legislation,  both  Markey's  H.R.  3636  and  Rol- 
lings' S.  1822,  have  in  mind  trying  to  eliminate  some  of  the  patch- 
work quality  of  the  communications  system.  And  so,  to  the  degree 
that  that  would  help  private  business,  it  would  also  help  the  piH)lic 
sector. 

So,  we  really  need  the  strength  of  the  Federal  Government  to  be 
able  to  protect  the  public  interest  so  that  we  do  not  have  to  sort 
of  fight  these  battles  on  a  State-by-State  or  county-by-county  level. 

Senator  Inouye.  I  have  other  questions  I  would  like  to  ask,  but 
I  will  now  recognize  Senator  Bums. 

Senator  Burns.  Thank  you,  Mr.  Chairman. 

I  have  iust  now  started  to  go  through  this  legislation  and  look 
at  it.  And  I  would  ask  unanimous  consent  that  my  statement  be 
entered  into  the  record. 

Senator  Inouye.  Without  objection. 

[The  prepared  statement  of  Senator  Burns  follows:] 

Prepared  Statement  of  Senator  Burns 

Mr.  Chairman.  While  I  think  everyone  in  this  room  agrees  on  the  need  to  have 
a  National  Information  Infrastructure  with  affordable  access  for  all  Americans,  it 
seems  there  is  a  fundamental  lack  of  understanding  about  how  such  a  network  will 
become  a  reality. 

There  is  no  such  thing  as  a  free  lunch.  But  this  legislation  takes  the  free  lunch 
one  step  further  and  says  the  entity  making  the  free  lunch  has  to  pay  people  to  eat 
it. 

The  reserved  capacity  requirements  for  telecommunications  networks  in  this  bill 
are  so  burdensome  that  it  will  create  a  disincentive  for  telecommunications  net- 
works investment  necessary  to  expand  network  capacity. 

As  a  result  of  giving  away  20  percent  of  their  network  capacity,  network  providers 
wiU  be  obliged  to  raise  prices  for  the  services  provided  over  the  remaining  80  per- 
cent of  the  network  in  order  to  make  a  fair  return  on  their  investment. 

The  result  will  be  higher  prices  for  consumers  taking  services  that  they  want  and 
a  major  reduction  in  the  future  capacity  of  our  nation's  telecommunications  net- 
work. 

For  the  groups  here  today  to  gain  what  they  really  need,  a  broadband  interactive 
telecommunications  network  with  unlimited  capacity,  this  bill  will  have  the  reverse 
consequence.  K  enacted  it  will  lead  to  the  construction  of  a  limited  network  which 
will  preclude  access  for  the  groups  gathered  here  today  in  support  of  this  legislation. 

Even  with  a  20  percent  set-aside  for  these  public  groups,  a  network  with  limited 
capacity  will  keep  most  public  groups  locked  out  of  the  information  age.  It  is  with 
a  broadband  interactive  telecommunications  network  that  all  public  groups  will  gain 
affordable  and  in  many  cases  public  and  private  funded  access  to  the  National  Infor- 
mation Infrastructure.  In  my  opinion,  this  legislation  wUl  not  help  this  nation 
achieve  this  important  goal. 

Senator  Burns.  Obviously,  we  have  everybody  here  in  support  of 
this  legislation  and  no  one  that  is  speaking  up  that  has  any  con- 
cerns with  it. 

Senator  Inouye.  If  the  Senator  will  yield.  We  invited  the  net- 
works. We  invited  the  FCC.  We  invited  the  administration.  But  due 
to  circumstances  beyond  their  control,  so  I  have  been  advised,  they 
were  not  able  to  be  here.  But  we  have  invited  them  to  submit  writ- 
ten statements. 

Senator  Burns.  Well,  I  would  hope  so  as  we  go  down  this  road. 


45 

I  have  no  questions  for  this  group  here.  I  have  Hstened  very  in- 
tently to  their  testimony  this  morning. 

Mr.  Cauthen,  you  made  the  statement  that  things  in  education — 
we  do  not  want  to  get  into  a  situation,  I  would  agree  with  you  com- 
pletely— we  do  not  want  to  get  into  this  business  of  the  haves  and 
the  have-nots. 

We  have  great  things  happening  in  Montana  right  now  without 
this  law.  We  are  using  distance  learning  as  well  as  anybody  around 
because  we  have  great  distances  in  Montana.  There  is  a  lot  of  dirt 
between  light  bulbs. 

We  have  also  got  some  people  out  there  that,  if  this  law  was  in 
place,  I  would  rather  doubt  that  we  would  be  doing  what  we  are 
doing  now,  especially  with  our  rural  telephones  who  operate  out- 
side of  the  regulatory  regime.  As  you  well  know  in  your  own  State 
that  co-ops  operate  outside  that,  that  serve  the  rural  areas. 

I  would  rather  doubt  that  we  would  have  two  or  three  or  four 
pods  of  rural  schools  who  are  sharing  resources  both  in  teaching 
and  also  in  the  ability  to  attract  money  through  grants  or  equip- 
ment and  also  the  time  that  it  takes  on  two-way  interact.  We  have 
got  one  new  one  going  up  this  year.  There  will  be  five  schools.  Four 
schools  are  already  in  place  and  have  been  used  now  for  a  couple 
of  years. 

When  those  systems  were  set  up,  the  schools  thought  they  would 
probably  use  them  2  hours  a  day.  They  are  now  being  used  over 
6.  Miles  City  Community  College,  Dawson  Community  College,  and 
the  high  school  in  Sidney,  MT,  hooked  together  on  their  nursing 
programs  over  there.  Where  the  class  is  taught  in  Miles  City,  those 
distances  are  each  100  miles  apart. 

Now,  for  people  in  career  changes,  they  are  taking  courses  at 
night  from  both  of  those  community  colleges  for  career  changes — 
single  mothers — without  driving  the  100  miles  to  go  to  school  or 
200  miles  roundtrip. 

Those  things  are  happening  right  now.  If  they  are  not  happening 
in  your  State,  then  it  is  not  because  the  vehicle  is  not  there  or  the 
money  or  the  mindset  is  not  there.  Sometimes  you  have  to  go  to 
the  school  board.  Sometimes  you  have  to  change  some  funds  in 
order  to  make  this  work. 

So,  I  would  agree  with  you  that  we  do  not  want  to  get  into  a  situ- 
ation of  the  haves  and  the  have-nots.  But  with  money  constraints 
and  taxes  and  everything  else,  there  has  to  be  some  incentive  to 
build  a  broadband  system. 

And  with  incentives  is,  I  guess — if  the  Mickey  Mouse  dollar 
forces  the  technology  to  the  world  areas  so  that  other  things  like 
education,  like  telemedicine,  like  all  of  these  things  that  we  are 
going  to  do  with  this  marvelous  technology  of  compressed  digital 
technology  traveling  on  this  highway  of  glass,  then  we  are  going  to 
have  to  put  some  incentive  out  there  other  than  using  great  num- 
bers of  tax  dollars  from  this  13-square-mile  marvelous  area  of  logic 
free  environment.  That  is  what  I  am  saying.  I  am  saying  that  we 
have  to  give  an  incentive  to  build  it.  But  with  any  disincentive  it 
will  not  happen. 

And  when  you  compare  that  we  want  to  get  like  the  rest  of  the 
world,  there  are  some  things  happening  in  this  country  where  we 
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are  light  years  ahead  of  the  rest  of  the  world  in  that  technology — 
light  years.  And  I  do  not  want  to  see  that  slow  down. 

We  have  got  a  great  engine  going  right  now.  But  I  would  agree 
with  you — we  do  not  want  to  get  into  a  situation  where  there  are 
the  haves  and  the  have-nots.  We  must  make  it  available  to  librar- 
ies, to  medical  facilities,  but  especially  to  schools  and  libraries.  I 
am  very,  very  supportive  of  that.  And  there  are  ways  to  do  that. 

So,  I  have  not  dug  into  this  legislation  really.  This  is  my  first  ex- 
posure to  it  in  the  last  couple  of  days.  And  I  look  forward  to  looking 
at  your  written  testimony.  I  appreciate  all  of  you  coming  today  in 
support  of  this  legislation,  because  I  think  it  deserves  to  be  looked 
at  it.  But  I  think  we  better  take  a  thorough  look,  and  not  just  at 
one  side  of  it. 

Mr.  Cauthen.  Well,  Senator,  I  appreciate  what  you  sav  there.  I 
totally  agree  with  you  that  we  are  light  years  ahead  of  tne  rest  of 
the  world  in  the  development  of  this  technology.  My  only  concern 
is  to  be  sure  that  the  groups  that  you  named  have  access  to  it. 

And  as  I  look  around  the  country,  while  we  have  had  access  to 
the  kind  of  technology  South  Carolina  is  using,  it  is  not  happening 
in  most  States.  And  somehow  we  have  to  make  it  easy  enough  for 
all  States  to  be  able  to  have  access  on  an  equal  basis. 

Senator  Burns.  That  boils  down  to  leadership.  I  believe  in  this. 
I  believe  in  this  technology.  And  I  believe  in  what  it  has  to  offer 
the  American  society.  And  the  chairman  understands  that. 

I  have  been  interested  in  this  ever  since  the  first  day  I  walked 
into  Washington,  DC.  Because  I  think  that  this  technology  and  this 
particular  part  of  our  national  infrastructure  is  absolutely  corner- 
stone to  the  empowerment  of  people.  This  is  people  empowerment, 
especially  for  our  disabled. 

My  goodness,  what  it  does  for  a  person  with  disabilities.  It  takes 
those  disabilities  completely  out  of  the  equation  of  being  able  to 
participate  in  the  American  dream  and  in  the  American  society. 

So,  you  do  not  have  to  sell  me  on  what  this  has  to  offer.  It  is 
how  we  go  about  serving  the  most  people.  And  sometimes  we  do 
things  that  are  disincentives,  that  does  not  allow  it  to  happen.  And 
I  am  not  saying  that  this  is  one  of  them,  but,  as  I  hear  the  testi- 
mony here  this  morning,  I  am  a  little  concerned  about  it. 

I  thank  you. 

Mr.  Riddle,  did  you  have  a  comment?  I  see  you  just  steaming 
over  there. 

Mr.  Riddle.  I  cannot  help  it.  I  think,  Senator  Burns,  you  speak 
eloquently  in  favor  of  the  public  interest — also  as  it  is  expressed  in 
this  bill.  And,  our  counsel,  having  looked  at  the  bill,  notes  that  one 
of  the  best  aspects  of  the  bill  is  the  flexibility  that  it  gives  for  the 
FCC  and  different  areas.  Your  area  has  certainly  different  factors 
that  drive  the  process  than  my  area,  and  yet  we  have  to  build  sys- 
tems for  all  of  these.  And  I  think  this  bill  really  speaks  to  the  abil- 
ity to  have  a  system  set  up  in  different  ways  according  to  local  con- 
ditions. 

Senator  Burns.  I  think  that  is  true.  And  we  are  involved  in  a 
project  now — we  are  just  in  the  embryo  stage,  so  to  speak,  of  gluing 
together  our  Native  American  reservations.  And  I  think  two-way 
interact  is  very  important  not  only  so  that  they  receive  all  the  ben- 
efits of  education  and  certain  new  ways  of  helping  themselves  in 
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the  economic  areas,  but  I  think  they  have  a  great  thing  on  two-way 
interact. 

That  is  the  reason  I  pushed  broadband  very  hard.  Because  I 
think  their  culture  has  something  to  offer  our  culture,  the  overall 
American  culture.  I  think  that  is  where  two-way  interact  is  key.  It 
is  key  that  you  and  I  can  interact.  Because  if  we  cannot,  if  it  is 
just  one-way,  then  we  have  only  completed  one-half  of  that  cycle. 

But  when  we  do  that,  that  means  new  technologies  and  new 
ways  of  doing  things.  So,  we  must  give  the  private  sector  an  incen- 
tive to  do  it.  Just  do  not  give  them  a  disincentive  not  to  do  it  to 
set  in  the  regulatory  basket,  so  to  speak,  and  feel  very  comfortable, 
and  not  feel  compelled  that  they  have  to  do  it,  that  they  have  to 
go  into  society.  That  is  what  I  am  saying.  And  that  is  a  narrow 
line,  and  you  and  I  could  sit  down  and  we  could  talk  for  a  long 
time. 

By  the  way,  vou  come  from  Minneapolis;  that  is  a  great  town.  We 
in  Montana,  if  we  die  and  are  fortunate  enough  to  go  to  heaven, 
we  are  going  to  have  to  change  planes  in  Minneapolis.  [Laughter.] 

Mr.  Cauthen.  Senator,  I  am  sure  it  would  be  of  interest  to  you 
that  South  Carolina,  working  with  Head  Start,  has  a  program  to 
train  day  care  workers.  And  it  reaches  out  to  migrant  worker 
camps,  to  Indian  reservations,  to  Alaskan  villages,  to  inner  city  sit- 
uations. It  started  with  8  States;  it  is  now  in  28  States.  And  it  is 
live  and  interactive.  You  are  absolutely  correct,  the  interactive  na- 
ture of  it  is  essential. 

We  had  a  funny  thing  that  happened  on  it.  It  included  the  day 
care  workers  and  we  insisted  that  the  parents  be  part  of  it.  All  of 
a  sudden  we  saw  that  some  of  the  parents  were  disappearing  and 
we  got  very  worried.  What  we  found  out,  however,  was  that  they 
were  finding  jobs  in  day  care  centers,  because  they  had  learned 
enough  through  this  process. 

Senator  Burns.  That  is  true.  And  there  are  some  exciting  things 
that  happen.  That  is  why  I  say  that  this  piece  that  fits  into  the  in- 
frastructure is  very  important.  It  is  people  empowering.  It  is  the 
greatest  empowerment  tool  that  we  have,  especially  the  two-way 
interact.  And  it  is  true,  we  are  seeing  career  changes. 

We  are  seeing,  in  distance  learning,  students  become  participat- 
ing students,  where  before  they  were  nonparticipating — not  be- 
cause of  the  content  of  the  program,  because  the  technology  stimu- 
lates the  curiosity  and  they  become  participants. 

I  guess  I  am  a  pretty  easy  sell  on  this  thing,  but  I  have  been 
traveling  all  over  my  State  of  Montana  selling  school  boards,  and 
now,  at  Montana  State  University,  a  telecommunications  center 
that  will  offer — of  course  you  know  land  grant  schools  and  the  ex- 
tension service — and  they  already  have  a  built-in  apparatus  in 
every  State.  We  do  not  have  to  create  another  one.  It  is  already 
there.  All  we  have  to  do  is  just  sell  them  on  the  idea  that  this  is 
the  right  thing  to  do. 

But  I  would  agree  with  you  wholeheartedly,  there  is  a  fine  line 
between  serving  the  haves  and  the  have-nots.  And  I  think,  with  a 
little  bit  of  really  good  old  Yankee  salesmanship,  we  can  take  care 
of  that.  We  can  take  care  of  that. 

Dr.  Price.  Senator,  if  I  could  just  say  one  word  that  goes  to  the 
constitutionality.  I  think  Senator  Burns  has  made  a  really  exceed- 
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ingly  good  case  for  what  I  think  this  bill  really  is,  which  is  the  in- 
frastructure of  education  and  citizenship.  The  point  is,  how  does 
the  public  sector — government,  whether  it  is  the  Federal  Govern- 
ment or  State  government — working  with  land  grant  colleges, 
working  with  schools,  develop  an  infrastructure  for  citizenship. 

In  that  sense,  this  bill  is  not  exactly  about  the  first  amendment, 
the  fifth  amendment,  incentives,  or  disincentives.  It  is  about  how 
the  industrv  and  Government  work  together  with  institutions  that 
have  already  been  established,  like  the  land  grant  colleges,  for  an 
infrastructure  for  citizenship. 

Senator  Burns.  Well,  I  thank  you,  Mr.  Chairman.  I  did  not  mean 
to  hog  the  time  here  and  get  off  on  this  sermon  business. 

Senator  Inouye.  After  listening  to  you,  would  you  like  to  cospon- 
sor  the  bill? 

Senator  Burns.  I  am  not  ready  to  do  that  yet.  [Laughter.] 

Senator  Inouye.  I  would  like  to  make  it  very  clear  that  this 
measure  is  intended  to  benefit  all  Americans.  Therefore,  we  specifi- 
cally mention  in  the  bill  tribal  governments,  for  example.  As  all  of 
us  are  aware,  most  Americans  live  in  congested  metropolitan  areas. 
And  some  have  suggested  that  it  would  not  be  cost  effective  and 
therefore  that  it  may  not  be  in  the  public  interest  to  deploy  ad- 
vanced interactive  networks  into  distance  rural  areas. 

Do  you  agree  with  that? 

Dr.  Connick.  As  I  understand  the  statistic,  40  percent  of  Ameri- 
cans live  on  essentially  90  percent  of  the  land.  And  to  go  back  to 
Senator  Bums'  point,  it  is  true  that  some  States  have  taken  real 
leadership  in  the  development  of  telecommunications  networks  for 
distance  education  and  other  purposes,  but  part  of  the 
attractiveness  of  this  bill  is  that  it  addresses  what  are  multistate 
issues. 

For  example,  it  is  virtually  impossible  for  us  to  cooperate  with 
New  Hampshire  and  Vermont,  which  have  very  similar  kinds  of 
needs  to  Maine,  because  of  the  existing  regulations.  And  we  cannot 
work  effectively  with  NYNEX  because  of  those. 

Many  of  these  issues  are  going  to  have  to  be  addressed  as  this 
legislation  unfolds.  We  are  going  to  have  to  look  at  how  we  are 
going  to  share  curriculum  and  share  resources,  but  on  a  much 
broader  scale  than  simply  individual  school  districts  working  with 
a  neighbor.  We  are  going  to  work  across  State  lines  and  across  the 
Nation. 

So,  this  legislation  is  very  important  in  looking  at  networks 
which  span  regions  and  large  sections  of  the  country. 

Mr.  Cauthen.  Senator,  in  the  STAR  Schools  program  in  which 
we  deliver  live  interactive  instruction  in  foreign  language,  math 
and  other  important  programs,  there  are  a  number  of  schools  that 
may  have  only  one  or  two  students  that  are  taking,  say,  Russian 
or  Japanese  or  calculus.  Those  schools  would  never  be  able  to  offer 
that  kind  of  resource. 

We  had  a  young  boy  from  Mississippi  who  came  to  testify  on  the 
STAR  Schools  legislation  a  couple  of  years  ago.  He  said  because  of 
that  he  got  into  college,  and  it  was  the  first  foreign  language  that 
he  and  his  five  classmates  had  had  in  the  last  8  years.  And  I  think 
that  is  the  kind  of  thing  that  we  are  talking  about.  There  are  sim- 
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ply  not  enough  teachers,  no  matter  how  much  money  we  have,  to 
do  this  through  the  same  conventional  means  of  education. 

Technology  is  the  only  way  we  are  going  to  bring  about  the  need- 
ed changes  in  education  to  make  the  needed  resources  available  to 
every  child  in  every  school,  no  matter  where  they  are  located.  And 
it  cannot  be  done  on  a  patchwork  basis.  It  has  to  be  some  universal 
availability.  And  that  can  only  happen  through  legislation  such  as 
this.  Because  one  State  may,  yes,  make  some  dramatic  advances 
here  and  there,  but  there  are  going  to  be  lots  of  States  that  will 
simply,  for  a  long,  long  time  to  come,  never  come  to  the  line  and 
make  the  necessary  adjustments. 

Mr.  Blau.  Sir,  if  I  may  follow  on  to  Mr.  Cauthen's  statement.  It 
seems  that  in  fact  the  telecommunications  technologies  that  we  are 
talking  about  allow  us  to  overcome  distance,  as  Senator  Bums  was 
talking  about.  And,  specifically,  for  smaller  and  rural  communities, 
that  means  the  delivery  of  economic  benefits  as  well  as  educational 
benefits,  and  the  stability  of  small-town  America. 

I  would  hate  to  penalize  people  because  of  their  geography,  be- 
cause of  where  they  happen  to  have  been  born.  If  we  do  not  in  fact 
specifically  attend  to  rural  areas,  there  is  no  reason  to  believe  that 
we  will  not  in  fact  widen  the  gap  between  rural  and  urban  areas. 
So,  I  think  that  the  rural  areas  that  you  talk  about  are  in  fact  the 
very  areas  that  need  specific  policy  attention. 

Senator  Inouye.  Yes,  Mr.  Riddle. 

Mr.  Riddle.  I  would  just  like  to  point  out  that  if  we  build  a  soci- 
ety where  all  the  valuable  services  are  located  only  in  the  cities, 
then  we  will  just  further  encourage  this  trend  for  people  to  move 
both  from  reservations  and  from  small  family  farms  into  the  cities 
and  create  further  congestion. 

Also,  it  does  not  value  me  to  be  the  only  person  with  a  telephone. 
You  know,  there  is  a  need  for  universal  access  because  even  if  I  can 
afford  access  myself,  it  does  me  no  good  if  I  cannot  reach  who  I 
need  to  reach,  who  might  be  on  the  farm. 

And  just  to  be  a  little  more  esoteric,  we  talk  about  the  need  for 
this  country  to  stay  on  top  of  things — I  think  we  need  to  really  tap 
the  collective  unconsciousness  of  all  of  our  people.  And  being  con- 
nected to  the  system  is  going  to  be  very  important  whether  you  are 
within  the  city  or  whether  you  are  in  the  rural  areas. 

So,  to  that  extent,  I  think  the  future  of  this  country  is  going  to 
be  based  on  us  being  able  to  make  use  of  all  of  our  citizens'  ener- 
gies. 

Senator  Inouye.  Finally,  I  would  like  to  ask  all  of  you  this  ques- 
tion. Four  weeks  ago,  the  Hon.  Richard  Riley,  the  Secretary  of  Edu- 
cation, testified  before  this  committee  in  support  of  S.  1822,  the 
Communications  Act  of  1994.  In  his  testimony  I  believe  he  set  forth 
the  administration's  position.  I  would  like  to  read  this  and  ask 
whether  you  agree  or  disagree: 

The  principle  of  "free,"  public  education  for  all  children  is  the  bedrock  of  our  de- 
mocracy. Not  cheap,  inexpensive,  or  available  for  a  fee  but  in  its  very  essence  "free." 
We  believe  in  this  basic  American  principle  because  we  know  its  long-term  value 
for  society  as  a  whole. 

*  *  *  *  3):  *  9|c 

Educational  institutions  large  and  small — schools,  libraries,  literacy  centers,  early 
childhood  centers,  community  colleges,  and  universities — should  have  access  and 
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usage  of  these  services.  If  we  can't  connect  the  Nil  with  all  educational  institutions 
at  once,  then  schools,  libraries,  and  literacy  centers  should  be  at  the  top  of  the  list 
of  public  institutions  that  are  rapidly  linked  to  the  information  highway. 

Do  you  agree,  Mr.  Blau? 

Mr.  Blau.  I  absolutely  agree.  I  could  not  say  it  any  better.  I  can- 
not add  anything  to  the  sentiments  that  Mr.  Riley  expressed  here. 
All  I  can  say  is  that  I  fully  agree  and  I  think  those  kinds  of  bedrock 
principles  need  to  guide  policymaking  in  the  communications  area. 

Senator  Inouye.  Dr.  Connick,  you  cited  that  yourself. 

Dr.  Connick.  Yes,  I  clearly  agree.  I  think  he  is  absolutely  cor- 
rect. 

Senator  Inouye.  Mr.  Cauthen. 

Mr.  Cauthen.  Senator,  I  would  not  dare  disagree  with  the 
former  Governor  of  South  Carolina.  [Laughter.] 

Senator  Inouye.  It  looks  like  it  is  a  South  Carolina  day. 

Mr.  Riddle. 

Mr.  Riddle.  I  do  not  think  the  people  on  either  side  of  the  issue 
would  dare  disagree  with  that. 

Senator  Inouye.  Dr.  Price. 

Dr.  Price.  I  think,  again,  it  underscores  the  constitutionality  of 
the  legislation — that  it  is  concerned  with  the  problem  of  distribu- 
tion of  education — and  that  is  an  important  concern  and  always 
has  been  of  the  Congress. 

Senator  Inouye.  Gentlemen,  I  thank  you  very,  very  much  for 
your  testimony.  To  the  public,  this  may  have  seemed  one  sided,  but 
the  record  will  show  that  we  did  invite  all  views  to  be  expressed 
at  this  hearing. 

We  will  hold  other  hearings,  if  necessary,  to  receive  testimony 
from  the  networks,  the  telephone  companies,  commercial  organiza- 
tions, the  FCC,  and  the  administration. 

With  that,  once  again,  thank  you  very  much. 

[Whereupon,  at  11:15  a.m.,  the  hearing  was  adjourned.] 


APPENDIX 


Prepared  Statement  of  Senator  Pressler 

Mr.  Chairman,  thank  you  for  holding  today's  hearing  on  S.  2195,  the  National 
Public  Telecommunications  Infrastructure  Act  of  1994.  I  support  efforts  to  ensure 
that  the  benefits  of  new  technologies  are  shared  by  all  Americans.  At  the  same  time, 
I  believe  pubUc  interest  obligations  on  telecommunications  providers  must  be  care- 
fully crafted.  We  must  be  carefbl  not  to  chill  investment.  New  technologies  promise 
to  provide  more  distribution  channels  for  information,  higher  capacity  two-way  com- 
munications, and  a  host  of  new  services.  In  my  view,  stimulating  investment  in  new 
technologies  is  the  best  way  to  serve  many  of  our  public  policy  objectives.  I  look  for- 
ward to  hearing  from  todays  witnesses. 


Letter  From  Tim  Finnerty,  Chair,  Legislative/Public  Poucy  Committee, 
Minnesota  Association  of  Cable  Television  Administrators 

June  21,  1994. 

The  Honorable  Daniel  K.  Inouye, 
U.S.  Senate, 
Washington,  DC    20510 

Dear  Mr.  Chairman:  I  am  writing  to  you  regarding  S.  2195,  a  bill  which 
directs  the  Federal  Communications  Commission  to  require  the  reserva- 
tion, for  public  uses,  of  capacity  on  telecommunications  networks,  and  for 
other  purposes. 

The  Minnesota  Association  of  Cable  Television  Administrators  is  a  membership- 
based,  nonprofit  organization  consisting  of  150  Minnesota  municipalities  engaged  in 
cable  television  franchise  administration.  We  welcome  the  development  of  a  fully 
competitive,  robust  telecommunications  marketplace.  It  is  critical,  however,  that  leg- 
islation to  advance  this  worthwhile  goal  not  create  this  marketplace  by  giving  pri- 
vate commercial  interests  unfettered  access  to,  and  control  over,  local  public  rights- 
of-way  and  other  public  property. 

We  believe  that  the  reservation  of  public  and  educational  institutions,  including 
local  governments  of  the  right  to  utilize  a  portion  of  multichannel  video  program- 
ming capacity  for  community  information  outside  the  providers  editorial  control  is 
critical  to  the  public  interest.  Federal  law  should  require  multichannel!  video  pro- 
gramming providers,  regardless  of  the  means  of  distribution,  to  meet  public,  edu- 
cational, and  governmental  access  obligations. 

While  our  organization  has  not  yet  had  the  opportunity  to  take  formal  action  on 
your  proposal,  we  commend  you  on  your  efforts  to  assure  a  space  on  the  "informa- 
tion superiiighway"  for  noncommercial  interests. 
Sincerely, 

Tim  Finnerty, 
Chair,  Legislative  / Public  Policy  Committee. 


Letter  From  Susan  S.  LnrLEFiELD,  President,  National  Association  of 
Telecommunications  Officers  and  Advisors 

June  21,  1994. 

The  Honorable  Daniel  K.  Inouye, 
U.S.  Senate, 
Washington,  DC    20510 

Dear  Senator  Inouye:  The  National  Association  of  Telecommunications  Officers 
and  Advisors  (NATOA)  strongly  endorses  the  policies  and  goals  you  seek  to  achieve 
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through  introduction  of  S.  2195,  the  National  Public  Telecommunications  Infrastruc- 
ture Act  of  1994. 

As  you  may  know,  NATOA  represents  local  government  regulators  and  adminis- 
trators of  telecommunications  systems  (including  cable  franchises)  which  utilize  the 
public  rights  of  way.  NATOA's  membership  is  responsible  for  protecting  the  inter- 
ests of  more  than  5  million  cable  subscribers  around  the  nation;  members  also  man- 
age communications  systems,  program  government  access  channels,  and  advocate 
for  the  public  interest  in  the  proceedings  of  Congress,  the  Federal  Communications 
Commission,  and  our  states  and  local  communities. 

Although  we  are  still  reviewing  the  exact  language  of  S.  2195  as  introduced,  we 
strongly  support  your  intent  to  reserve  capacity  on  advanced  telecommunications 
networks  for  public  and  noncommercial  use,  and  provide  necessary  funding  that 
would  make  such  use  a  reality.  Both  goals  are  critical  if  the  promise  of  the  "informa- 
tion superfiighway"  is  to  be  realized  for  all  citizens,  not  just  the  privileged  few. 
Local  governments  are  uniquely  equipped  to  identify  the  needs  and  interests  of  their 
communities  throu^  local  mechanisms,  and  we  look  forward  to  sharing  the  respon- 
sibility of  redistributing  and  targeting  the  capacity  to  be  set  aside  by  S.  2195.  We 
also  understand  that  the  bill  as  introduced  will  preserve  the  important  principle  of 
compensation  for  use  of  the  rights  of  way  and  other  public  property,  and  will  pre- 
serve existing  franchise  arrangements. 

We  would  he  happy  to  provide  further  testimony  and  information,  and  we  pledge 
our  commitment  to  work  with  you  and  the  committee  as  the  bill  is  further  consid- 
ered. 

We  applaud  your  continuing  commitment  to  the  public  interest  in  telecommuni- 
cations. 

Respectfully, 

Susan  S.  Littlefield, 

President. 


Prepared  Statement  of  the  National  School  Boards  Association 

The  National  School  Boards  Association  speaks  on  behalf  of  public  education  na- 
tionwide and  represents  95,000  school  board  members  who  endeavor  daily  to  provide 
an  excellent  puolic  education  to  every  child  in  the  country.  School  board  members 
are  the  elected  and  appointed  local  officials  responsible  for  governing  more  than 
15,350  local  community  public  school  districts  for  over  41  million  schoolchildren. 
School  board  members  are  elected  by  parents,  business  people  and  other  taxpayers 
in  communities  across  the  nation.  As  local  community  members  themselves,  they 
are  the  essential  bridge  between  the  community  and  its  public  schools.  They  wort 
with  the  community  to  develop  and  set  into  action  policies  aimed  at  giving  our  na- 
tion's schoolchildren  the  best  opportunity  to  succeed  in  an  increasingly  complex 
world. 

NSBA  and  school  board  members  recognize  that  an  integral  part  of  preparing  our 
public  schoolchildren  to  succeed  lies  with  the  effective  use  of  technology  in  the  class- 
room. NSBA  has  been  a  leader  in  advancing  the  wise  use  of  technology  in  public 
education  through  its  Institute  for  the  Transfer  of  Technology  to  Education  (ITTE). 
Launched  in  1985,  ITTE  and  its  Technology  Leadership  Network  represent  the 
lighthouse  school  districts  engaged  in  cutting  edge  work  m  the  area  of  technology. 
Publications,  site  visits  to  exemplary  schools  and  enhanced  conmiunication  between 
school  leaders  and  the  technology  industry  are  among  its  products  and  services. 
ITTE  also  hosts  an  annual  conference  attracting  over  2,000  school  board  members, 
educators,  federal  and  state  policymakers  and  industry'  representatives  who  come 
together  to  explore  technological  advances  that  foster  learning. 

THE  EDUCATION  INFORMATION  SUPERHIGHWAY 

One  of  the  most  critical  functions  of  the  Information  Superhighway  will  be  to 
open  new  doors  or  educational  opportunity  in  our  nation's  schools.  The  Clinton  Ad- 
ministration is  proposing  that  every  classroom  be  provided  with  two-way  voice,  data 
and  video  communication  by  the  year  2000.  NSBA  supports  this  goal  asks  that  Con- 
gress establish  a  concrete  framework  in  policy  to  make  it  a  reality.  Every  classroom 
in  the  country  must  have  meaningful,  affordable  access  to  the  information  super- 
highway. Policymakers  must  ensure  that  the  superhighway  is,  above  all,  a  place  of 
learning. 
NSBA  urges  Congress  to  take  decisive  action  in  many  areas  including: 
1.  Ensuring  that  all  classrooms  are  connected  to  a  two-way  voice,  data  and  video 
network  at  no  cost. 
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2.  Ensuring  that  traditionally  underserved  areas,  such  as  rural  and  poor  school 
districts,  are  made  a  high  priority. 

3.  Requiring  that  ongoing  access  is  highly  affordable. 

4.  Stimulating  research  mto  new  educational  programming. 

5.  Providing  funding  for  teacher  training  in  the  wise  and  creative  use  of  the  infor- 
mation superhighway. 

6.  Setting  aside  a  public  space  on  the  superhighway  that  will  include  uses  by 
schools. 

PUBLIC  SPACE  ON  THE  SUPERfflGHWAY 

While  the  broadest  vision  of  the  information  superhighway  is  one  of  infinite  lanes 
and  "unlimited"  capacity,  it  is  clear  that  this  is  likely  to  be  the  adult  phase  of  this 
process.  In  its  infancy,  however,  capacity  and  access  will  be  more  limited.  With  edu- 
cation as  a  priority  in  superhighwav  development,  a  significant  portion  of  capacity 
must  be  reserved  for  public  and  educational  use.  Free  or  highly  affordable  access 
to  that  "public  space"  must  be  guaranteed  to  educational  institutions. 

EDUCATION  SUPERHIGHWAY  IN  ACTION 

The  following  describes  several  ongoing  pilot  projects  that  have  brought  various 
components  of  an  information  superhighway  to  schools.  Such  pilot  projects  show 
clearly  how  school  districts  are  using  telecommunications  to  open  new  worlds  for 
students,  teachers,  and  communities: 

•  A  "Virtual  School"— Academy  VS-BBS  (Virtual  School  Bulletin  Board  System), 
a  school  made  of  modems  and  microchips  by  8  school  districts  in  west  Texas,  was 
a  single-line  bulletin  board  created  eight  years  ago  at  a  cost  of  $5,000.  Today,  this 
15-line  regional  learning  environment  stays  open  24  hours  a  day,  365  days  a  year 
and  is  reached  by  thousands  of  students  using  modem-equipped  computers  and  tele- 
phone lines. 

Students  dial  the  Academy  free  of  charge  to  read  and  write  E-mail  messages,  ex- 
change information  through  on-line  forums,  search  data  bases  of  information,  and 
acquire  free  software.  They  also  read  on-line  tutorials  and  lessons,  take  tests  to 
gauge  their  skills,  ask  questions,  tutor  peers,  and  plan  collaborative  projects. 

•  Community  Telecomputing — Florida's  Indian  River  County  School  District  is 
the  site  for  the  nation's  first  comprehensive  "community  telecomputing"  system  open 
to  all  citizens  and  institutions.  Known  as  IRIS  (Indian  River  Information  System), 
it  serves  three  groups:  learners,  communities  and  small  businesses. 

The  most  important  goal  of  IRIS  is  to  strengthen  the  home-school  connection, 
which  many  consider  the  best  predictor  of  school  success.  The  program  showcases 
how  community  telecomputing  can  expedite  home-school  communication,  expand 
school  hours,  and  let  families  design  and  implement  a  home  curriculum. 

•  Fiber  Link — Using  fiber-optic  cable  between  schools  and  video  monitors  in  each 
classroom,  Arizona's  Glendale  Union  High  School  District  can  transmit  instructional 
television  and  announcements  to  all  the  teachers  and  students  in  the  district.  The 
fiber-optic  network,  which  connects  the  district's  nine  schools  and  district  office,  is 
linked  to  an  instructional  television  (ITV)  classroom  at  each  of  the  schools  and  to 
video  monitors. 

Each  ITV  room  is  equipped  with  simple-to-operate  podiums  which  gives  teachers 
and  students  control  over  four  television  monitors.  The  system  offers  several  ad- 
vanced placement  classes  which  do  not  enroll  enough  students  at  any  single  school 
to  warrant  hiring  a  teacher. 

•  Project  Homeroom — A  partnership  of  six  Chicago-area  school  districts  and  sev- 
eral local  business  are  investigating  how  telephone  and  computer  technologies  can 
extend  the  school  day  and  enhance  the  learning  process. 

Students,  parents,  teachers,  and  administrators  get  round-the-dock  access  to  na- 
tional news  services,  on-line  encyclopedias,  science  and  financial  statistics,  and  their 
own  school  libraries.  And  from  their  home  computers,  students  can  access  their  per- 
sonal work  files  stored  on  school  computers  or  turn  in  their  homework  assignments 
to  their  teacher's  computers. 

•  Across  the  State — Vision  Carolina  lets  students  in  16  North  Carolina  school 
districts  take  part  electronically  in  classes  that  are  miles  away.  Biology  students  in 
Charlotte,  for  example,  can  observe  an  operation  under  way  at  Duke  University  Me- 
dial Center  in  Durham  without  traveling  to  the  university  or  getting  in  the  doctor's 
way. 

The  program  features  two  separate  fiber-optic  networks  linking  high  schools,  corn- 
munity  colleges,  universities  and  the  medical  center.  One  network  is  centered  in 
Charlotte  and  encompasses  12  sites;  the  other  is  based  in  Wilmington  and  includes 
five  sites. 


54 

•  Current  Events  Connection — In  Project  LA-Konnect  (Louisiana  Kids  Organizing 
Network  News  Electronic  Communications  Teams),  fourth,  fifth,  sixth  and  12tn 
grade  students  and  their  teachers  played  the  parts  of  world  leaders  at  a  "global 
event"  in  spring  1992,  culminating  a  year  of  preparation  and  research  conducted  via 
classroom  television  monitors,  computer,  moaiems  and  fax  machines. 

By  emphasizing  the  use  of  a  wide  array  of  resources — including  the  vast  data 
bases  available  from  on-line  services — it  taught  students  the  research  skiUs  they 
need  to  become  lifelong  learners  in  today's  rapidly  changing  world. 

•  Texas  On-Line — Linking  more  than  1,200  students  and  teachers  in  grades  two 
through  12  to  public  officials  and  business  executives,  the  TEXAS  project  (Teachers 
Electronically  Excited  and  Sharing)  has  enabled  groups  of  students  to  choose  a  local 
business  or  organization  and  investigate  its  economic  impact  in  their  community. 

Each  class  writes  an  essay  on  the  selected  entity,  uploads  the  essay  on  the  elec- 
tronic network,  and  shares  it  with  a  partner  school  for  discussion.  Essays  are  often 
forwarded  to  the  conmiunity  organizations. 

CONCLUSION 

As  Congress  crafts  legislation  that  will  both  launch  and  govern  the  information 
superhighway  for  years  to  come,  education  must  be  a  central  concern  that  is  care- 
fully examined  and  articulated  in  the  legislation.  Lawmakers  have  an  historic  op- 
portunity to  ensure  that  all  of  our  nation's  school  children  have  access  to  the  infor- 
mation superhighway — as  both  creators  and  receivers  of  the  bounty  that  will  be 
available.  The  National  School  Boards  Association  looks  forward  to  working  with  the 
members  of  the  Senate  Communications  Subcommittee  of  the  Commerce,  Science 
and  Transportation  Committee  on  the  development  of  this  critical  legislation. 


Prepared  Statement  of  People  for  the  American  Way  Action  Fund  and  Media 

Access  Project 

People  for  the  American  Way  Action  Fund  (PFAWAF)  and  Media  Access  Project 
(MAP)  submit  this  testimony  in  enthusiastic  support  of  S.  2195,  the  "National  Tele- 
communications Infrastructure  Act  of  1994,"  introduced  by  Senator  Daniel  K. 
Inouye.  MAP  and  PFAWAF  commend  Senator  Inouye  for  his  courageous  efforts  in 
guaranteeing  that  advanced  telecommunications  networks  which  promise  to  be  the 
nation's  main  link  to  the  future  are  deployed  to  ensure  that  the  goals  of  the  First 
Amendment  in  communications  media  are  realized. 

The  much-touted  information  superhighway  has  the  potential  to  give  rise  to  a  new 
era  of  democratic  self-governance  oy  providing  the  means  through  which  civic  dis- 
course, education  and  artistic  expression  can  flourish.  However,  until  the  introduc- 
tion of  S.  2195,  no  pending  legislation  sought  to  address  an  important  truth:  without 
careful  planning  and  encouragement,  the  emerging  National  Information  Infrastruc- 
ture (Nil)  risks  becoming  little  more  than  a  forum  for  expanded  business  data 
transmission,  home  shopping  and  movies  on  demand.  The  National  Public  Tele- 
communications Infrastructure  Act  of  1994  seeks  to  prevent  this  by  creating  a 
framework  under  which  the  greatest  diversity  of  voices  and  ideas  have  access  to  the 
communications  mechanisms  of  the  future.  As  the  Supreme  Court  recently  stated 
in  Turner  Broadcasting  v.  FCC,  "assuring  that  the  public  has  access  to  a  multiplic- 
ity of  information  sources  is  a  governmental  purpose  of  the  highest  order,  for  it  pro- 
motes the  values  central  to  the  First  Amendment."  i 

Without  the  capacity  reservation  provided  for  under  S.  2195,  local  governmental 
institutions,  libraries,  schools,  public  broadcasters  and  other  nonprofit  organizations 
will  be  unable  to  determine  how  they  can  best  take  advantage  of  new  telecommuni- 
cations technologies.  Instead,  their  fate  will  be  determined  oy  private  gatekeepers 
who  have  no  economic  incentives  to  permit  those  institutions  without  the  means  to 
pay  commercial  rates  access  to  their  networks.  These  institutions  will  encompass 
many  of  the  main  contributors  to  and  facilitators  of  a  diversity  of  programming  on 
the  Nil.  We  applaud  Senator  Inouye  for  his  effort  and  thank  the  Committee  for  the 
opportunity  to  submit  this  testimony. 

S.  2195  WILL  HELP  REINVIGORATE  DEMOCRATIC  PARTICIPATION  AND  FIRST  AMENDMENT 

VALUES 

The  information  superhighway  holds  breathtaking  opportunities  for  reviving 
American  democracy  and  for  promoting  the  values  embodied  in  the  First  Amend- 
ment. S.  2195  would  ensure  that  the  Nil  is  properly  designed  and  deployed  with 


^Turner  Broadcasting  v.  FCC,  Docket  No.  93-44  (Decided  June  27,  1994)  at  40. 


55 

the  ability  to  give  citizens  the  capacity  both  to  send  and  receive  text,  video,  voice, 
graphic  and  other  multimedia  services.  While  providing  valuable  applications  in 
education,  health  care  and  library  services,  the  new  media  could  also  revitalize  civic 
discourse  on  political,  cultural,  artistic  and  other  matters  and  stimulate  greater  citi- 
zen involvement  in  issues  of  community  concern. 

The  new  telecommunications  networks  have  the  potential  to  re-create  the  "public 
square"  of  the  past.  With  legislation  that  facilitates  both  commercial  and  non- 
commercial uses  of  the  technology,  citizens  will  be  able  carry  on  electronic  dialogues 
with  elected  officials  and  gather  together  in  cyberspace  versions  of  New  England 
town  meetings  to  deliberate.  A  diverse  array  of  Americans  will  be  newly  empowered, 
as  they  use  computerized  interactive  links  to  question  candidates,  download  govern- 
ment data  and  network"  with  other  citizens  around  the  country.  Citizens  will  no 
longer  be  viewed  merely  as  recipients  of  information.  Rather,  government  wiU  be 
able  to  facilitate  the  creation  of  networks  of  information  exchange,  allowing  citizens 
to  be  producers  as  well  as  consumers.  The  notion  of  America  as  a  true  participatory 
democracy  with  citizen  access  to  diverse  information  and  ideas  will  be  enhanced. 

Around  the  country,  many  forward-thinking  state,  local  and  private  non-profit  in- 
stitutions are  already  developing  ways  to  enhance  government  services  and  partici- 
pation through  the  use  of  new  technologies.  For  instance,  in  several  communities 
around  the  country,  electronic  kiosks  are  oeing  used  to  facilitate  the  implementation 
of  important  government  benefits.2  These  electronic  "centers"  permit  citizens  to  ask 
questions  and  receive  information,  as  well  as  file  applications.  In  addition,  several 
non-profit  organizations  are  establishing  electronic  fora  in  which  individuals  can  en- 
gage in  important  discussions  about  issues  that  affect  both  their  local  communities 
and  the  world.  For  example,  in  California,  the  Center  for  Governmental  Studies  has 
begun  a  multi-year  project  to  design  and  build  interactive  multimedia  public  inter- 
est applications  for  communications  systems  of  the  future.^  The  first  phase  of  this 
is  a  Democracy  Network"  which  will  permit  individuals  to  have  access  to  video 
statements  of  candidates  and  participate  in  discussions  on  local,  national,  and  inter- 
national issues.4 

The  information  superhighway  also  holds  great  promise  for  the  revitalization  of 
education,  healthcare  and  cultural  expression.  As  new  communications  technologies 
are  implemented,  the  opportunities  will  be  enumerable.  Children  and  others  will  be 
educated  at  virtual  campuses  regardless  of  geographic  location  and  will  be  able  to 
engage  in  important  cross-cultural  discussions.  Doctors  will  provide  healthcare  serv- 
ices to  elderly  and  homebound  citizens  simply  by  sitting  at  their  computers.  Artists 
will  find  new  and  important  modes  of  presentation  and  reach  millions  of  citizens 
every  day,  engendering  increased  appreciation  and  involvement  in  cultural  expres- 
sion. 

Private  industries  see  the  next  generation  of  video  chiefly  as  a  medium  for  pav- 
per-view  movies,  home  shopping  and  other  entertainment-based  purposes.  They  do 
not  envision  the  super-hignway  as  means  of  reviving  democracy  and  encouraging 
free  and  diverse  speech.  Without  the  mandated  public  obligations  of  S.  2195,  the  in- 
formation superhighway  will  not  be  designed  to  advance  those  objectives  and  they 
may  never  be  realized. 

S.  2195  WILL  PREVENT  PRIVATE  MEDIA  GATEKEEPERS  FROM  CONTROLLING  WHAT  WE  SEE 

AND  HEAR  AND  HOW  WE  THINK 

Like  the  Internet,  which  was  created  with  government  subsidization  and  now  ex- 
ists without  the  intervention  of  private  media  gatekeepers,  the  information  super- 
highway cannot  act  as  a  facilitator  of  democratic  participation,  education  and  cul- 
tural diversity  without  the  government's  early  encouragement  and  support.  Al- 
though industry  representatives  continually  make  promises  of  the  contributions 
they  intend  to  make  to  noncommercial  uses  of  their  new  technology,  the  history  of 
communications  policy  teaches  us  that  these  promises  will  never  come  to  fruition 
without  government  intervention.  The  private  sector's  blue-sky  visions  will  invari- 
ably be  overridden  by  economic  forces  that  have  little  interest  in  serving  less  profit- 
able niarkets.  Although  they  may  be  recognized  as  important,  education,  civic  par- 
ticipation, localism,  the  arts,  the  humanities  and  myriad  other  nonprofit  functions 
will  not  be  financially  attractive  to  businesses,  especially  while  all  we  have  is  a  lim- 
ited channel  system.  In  addition,  while  industry  representatives  continually  promise 
to  hook  up  every  school  and  library  in  this  country,  not  everyone  has  taken  tne  time 


2  In  Tulare  County,  California,  Tulare  Touch  consists  of  touch-screen  kiosks  that  help  low-in- 
come welfare  recipients  apply  for  benefits.  These  services  are  available  in  several  languages  and 
have  been  able  to  reduce  delay  and  errors  in  benefit  allocation. 

3  See,  Appendix  A  describing  project  sponsored  by  The  Center  for  Governmental  Studies. 
*Id. 
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to  ask  what  this  really  means.  What  good  will  it  be  to  be  "hooked-up"  for  free  if 
schools  and  libraries  cannot  afford  the  monthly  usages  fees?  Further,  wnat  good  will 
it  be  to  have  been  connected  for  free,  if  those  institutions  lack  the  necessary  equip- 
ment and  training  to  use  the  system  to  which  they  are  connected? 

S.  2195  IS  ALSO  MODELLED  ON  GOVERNMENT  ENCOURAGEMENT  OF  COMMUNICATIONS 

MEDIA  IN  THE  2(rrH  CENTURY 

Throughout  American  history,  government  has  encouraged  and  facilitated  the 
means  oT  communication,  education  and  civic  discourse.  There  has  long  been  a  gov- 
ernment recognition  of  the  rights  of  individuals  to  both  receive  and  send  informa- 
tion. Since  the  earliest  days  of  our  nation.  Congress  guided  the  development  of  post 
roads,  the  construction  oi  railroads  and  highways  and  the  formation  of  land  grant 
colleges.  This  was  accomplished  through  governmental  recognition  that  every  citizen 
in  this  country  must  given  the  tools  with  which  to  communicate,  educate  and  be 
educated,  and  engage  in  public  discourse.  Further,  our  national  systems  of  tele- 
phone, radio  and  television  broadcast  services  were  developed  precisely  because  of 
the  important  role  played  by  Congress  in  ensuring  that  the  nation's  communications 
media  serve  public  debate  and  involvement.  As  the  Supreme  Court  recently  said, 
"[i]t  has  long  been  a  basic  tenet  of  national  communications  policy  that  the  widest 
possible  dissemination  of  information  from  diverse  and  antagonistic  sources  is  es- 
sential to  the  welfare  of  the  public."  ^ 

Congress  has  also  recognized  the  importance  of  the  non-commercial  and  public 
sectors  in  encouraging  the  existence  of  diverse  noncommercial  speech  over  all  of  our 
communications  mechanisms.  Since  1934,  designated  portions  of  the  radio  spectrum 
have  been  reserved  for  non-conunercial  and  educational  purposes.  And,  since  the 
early  age  of  television,  the  federal  government  has  designated  certain  television 
channels  for  noncommercial  programming.  In  fact.  Congress  established  the  Cor- 
poration for  Public  Broadcasting  in  1967  in  order  to  ensure  that  the  radio  and  tele- 
vision spectrum  reserved  for  noncommercial  programming  was  utilized  effectively, 
and  that  those  committed  to  providing  noncommercial  programming  had  the  means 
to  reach  their  goals.  And,  the  Cable  Communications  Act  of  1984  provided  for  the 
establishment  of  access  mechanisms  for  the  provision  of  public,  educational  and  gov- 
ernmental programming  on  cable  television  systems. 

Similarly,  the  National  Public  Telecommunications  Infrastructure  Act  recognizes 
that  as  new  and  innovative  communications  mechanisms  are  developed,  it  is  tne  re- 
sponsibility of  the  government  to  ensure  that  they  are  developed  so  that  the  past 
ehbrts  of  ensuring  access  and  participation  by  the  public  are  not  undermined  by 
market  forces.  Space  must  be  set  aside  for  noncommercial  uses  to  encourage  and 
support  educational,  informational,  civic  and  cultural  services  if  the  promises  of  the 
iniormation  superhighway  to  reinvigorate  democratic  and  cultivate  a  diversity  of 
voices  are  to  be  realized. 

S.  2195  IS  NARROWLY  TAILORED  TO  EFFECTUATE  IMPORTANT  GOVERNMENT  INTERESTS 

The  Public  Telecommunications  Infrastructure  Act  was  carefully  drafted  to  effec- 
tuate the  critical  goals  of  ensuring  public  access  and  encouraging  the  flow  of  a  diver- 
sity of  ideas.  The  bill  recognizes  that  the  expectations  of  the  Nil  are  that  capacity 
will  eventually  be  unlimited,  making  it  easy  lor  all  comers  to  have  access.  Therefore, 
S.  2195  provides  for  capacity  reservation  only  until  this  ubiquitous  world  is  reached. 
The  bill  permits  the  Federal  Communications  Commission  to  determine  that  net- 
works with  sufficiently  open  architecture,  capacity  and  non-discriminatory  access 
terms  should  not  be  required  to  reserve  capacity.  As  such,  S.  2195  is  care-fully  con- 
structed to  impose  flexible  regulations  in  a  world  of  rapidly  changing  technology. 

The  transitional  and  flexible  nature  of  the  legislation  makes  it  constitutionally 
sound  both  on  First  and  Fifth  Amendment  grounds.  While  we  do  not  include  a  fall 
constitutional  analysis  here,  we  believe  that  it  is  important  to  comment  on  two  re- 
cent Supreme  Court  cases  that  many  critics  of  the  legislation  claim  call  its  constitu- 
tionality into  question. 

We  believe  that  the  Public  Telecommunications  Infrastructure  Act  promotes  val- 
ues that  are  central  to  the  First  Amendment.  In  Turner  Broadcasting  v.  FCC,  the 
Supreme  Court  addressed  the  question  of  whether  the  commercial  and  noncommer- 
cial must-carry  rules  of  the  Cable  Television  and  Consumer  Protection  and  Competi- 
tion Act  of  1992  ("Cable  Act")  violate  the  First  Amendment  rights  of  cable  operators. 
The  Court  for  the  first  time  defined  the  First  Amendment  framework  to  apply  to 
regulation  of  the  cable  industry,  and  by  inference,  to  new  electronic  technologies. 
The  5-4  decision  did  not  conclusively  rule  on  the  cable  industry's  challenge;  but  in 


^Turner,  at  40  (citations  omitted). 
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ordering  the  lower  court  to  hold  new  hearings  on  the  sufficiency  of  the  government's 
record,  the  decision  reaffirmed  the  substantial  nature  of  Congress'  interest  in  ensur- 
ing diverse  cable  programming.  The  Court  outlined  a  constituti6nal  scheme  which 
strengthens  the  rationale  for  the  public  right-of-way  bill.  The  court  specifically  stat- 
ed that  "assuring  that  the  public  nas  access  to  a  multiplicity  of  information  sources 
is  a  governmental  purpose  of  the  highest  order,  for  it  promotes  values  central  to  the 
First  Amendment. 

Analyzing  the  Cable  Act,  the  Court  held  that  the  must-carry  rules  are  content 
neutral  and  therefore  subject  to  less  scrutiny  than  would  be  applied  to  analogous 
government  regulation  of  a  newspaper.  The  Court  applied  the  "intermediate  scru- 
tiny" test  it  had  articulated  in  United  States  v.  O'Brien,  391  U.S.  367,  which  re- 
quires that  content  neutral  regulations  be  sufficiently  tailored  to  serve  important 
governmental  interests.  The  public  right-of-way  proposal  embodied  in  S.  2195  would 
meet  the  test  established  in  Turner.  S.  2195  does  not  favor  particular  speech  on  the 
emerging  information  infrastructure.  Like  the  must-carry  rules,  it  is  not  designed 
"to  favor  or  disadvantage  any  particular  content."  ^  Instead,  the  legislation  seeks  to 
ensure  that  all  speakers  are  given  the  same  opportunity  to  participate  in  the  new 
communications  media  and  that  the  builders  oi  the  information  superiiighway  do 
not  exclude  entire  groups  of  potential  speakers  because  of  financial  and  other  busi- 
ness-related limitations. 

The  set-aside  of  capacity  for  noncommercial  use  in  S.  2195  would  in  no  way  man- 
date particular  programming  decisions,  thereby  undermining  the  content  neutral 
nature  of  the  legislation.  The  Turner  Court  stated  that  in  the  "must-carry"  context, 
it  was  permissible  to  choose  certain  classes  of  speakers,  when  the  criteria  used  do 
not  themselves  turn  on  the  viewpoint  or  content  of  their  speech.  The  Court  noted 
that  the  law  creating  public  broadcasting,  for  example,  does  not  use  government's 
"financial  support  to  gain  leverage  over  programming  decisions."''  Similarly,  the 
public  right-of-way  bill  does  not  seek  to  replace  individual  programming  decisions 
with  the  will  of  government.  It  seeks  only  to  create  a  general  requirement  that  non- 
commercial speakers  be  permitted  to  participate  on  the  Nil  and  to  encourage  the 
greatest  diversity  of  programming  and  voices. 

In  distinguishing  between  newspapers'  freedom  from  regulation  and  the  power  to 
impose  neutral  regulation  on  cable  systems,  the  Turner  Court  embraced  yet  another 
powerful  rationale  for  the  public  rignt-of-way  legislation,  namely  the  degree  of  con- 
trol that  the  cable  industry  has  over  access  to  its  audience: 

the  physical  connection  between  the  television  set  and  the  cable  networic  gives 
the  cable  operator  bottleneck,  or  gatekeeper,  control  over  most  (if  not  all)  oi  the 
television  programing  that  is  channeled  into  the  subscriber's  home.  Hence,  sim- 
ply by  virtue  of  its  ownership  of  the  essential  pathway  for  cable  speech,  a  cable 
operator  can  prevent  its  subscribers  from  obtaining  access  to  programming  it 
chooses  to  exclude.  A  cable  ojjerator,  unlike  speakers  in  other  media,  can  thus 
silence  the  voice  of  competing  speakers  with  a  mere  flick  of  a  switch.^ 
Similarly,  for  the  transitional  period  during  which  S.  2195  will  operate,  owners 
and  operators  of  telecommunications  networks  will  completely  control  access  to  Im- 
portant new  communication  mechanisms  among  citizens  and  between  citizens  and 
government.  As  technology  converges,  telecommunications  carriers,  like  the  cable 
operators  of  today,   will  occupy  an  increasingly  pervasive  presence  as  the  gate- 
keepers to  critical  information  and  services.  When  that  is  no  longer  the  case,  and 
telecommunications  networits  exist  virtually  without  boundaries,  the  public  right-of 
way  bill  contemplates  that  its  requirements  will  be  extinguished.  For  the  time 
being,  however,  as  in  Turner,  the  potential  for  abuse  of  power  by  these  emerging 
industry  gatekeepers  is  real,  and  "[t]he  First  Amendinents  command  that  govern- 
ment not  impede  the  freedom  of  speech  does  not  disable  the  government  from  taking 
steps  to  ensure  that  private  interests  not  restrict,  through  physical  control  of  a  criti- 
cal pathway  of  communication,  the  free  flow  of  information  and  ideas."  » 

We  believe  that  the  Public  Telecommunications  Infrastructure  Act  would  also 
withstand  a  challenge  based  on  "takings"  law.  The  argument  has  been  raised  most 
recently  in  the  context  of  the  Supreme  Court's  decision  in  Dolan  v.  City  of  TigardA^ 
There,  the  Court  held  that  the  government  may  not  require  a  person  to  give  up  a 
portion  of  her  property  in  exchange  for  a  discretionary  benefit  from  the  government 
where  the  property  sought  by  the  government  has  little  or  no  relationship  to  the 
benefit.  The  Dolan  case  applies  to  situations  where  the  government  conditions  the 


^Turner,  at  21. 
TTumer,  at  26. 
^Turner,  at  32. 
oTumer,  at  33. 
10  Dolan  v.  City  ofTigard,  Docket  No.  93-518  (Decided  June  24,  1994). 
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use  or  development  of  private  property.  However,  the  proposed  legislation  imposes 
a  Congressionally  manaated  condition  on  the  private  use  of  public  projaerty.  S.  2195 
would  mandate  that  in  exchange  for  the  right  to  use  pub  uc  rights-of-way  for  the 
provision  of  advanced  telecommunications  services,  telecommunications  carriers  set 
aside  a  portion  of  the  capacity  on  those  rights-of-way  for  use  by  the  public.  Indeed, 
the  legislative  language  of  S.  2195  makes  this  clear:  the  capacity  to  be  used  by  eligi- 
ble entities  is  to  be  treated  as  public  property  for  which  telecommunications  carriers 
will  have  no  legal  responsibility.  As  articulated  above,  such  regulations  are  an  im- 
portant part  the  history  of  our  telecommunications  system. 

Further,  even  assuming  that  the  capacity  to  be  reserved  under  S.  2195  is  private 
property,  the  legislation  clearly  satisfies  the  standards  set  forth  by  the  Supreme 
Court.  The  Supreme  Court  has  established,  time  and  again,  that  tne  government 
may  require  the  surrender  of  certain  properly  in  exchange  for  valuable  government 
benefits.  It  is  not  the  case  that  the  government  is  attempting  merely  to  change  the 
terms  of  already  existing  relationships  between  telecommunications  providers  and 
governmental  authorities.  Here,  telecommunications  carriers  are  being  given  the 
right  to  use  public  rightsf-way  to  lay  their  cable  or  string  their  wires  in  order  that 
they  may  provide  enhanced  telecommunications  services.  Instead,  S.  2195  addresses 
the  "information  superhighwaj^  of  the  future. 

In  analyzing  the  regulations  in  Dolan,  the  Supreme  Court  held  that  in  order  for 
there  to  be  no  unconstitutional  taking  an  "essential  nexus"  must  be  identifiable  be- 
tween a  legitimate  state  interest  and  the  condition  being  imposed  on  the  use  of 
property.  Tne  Court  also  held  that  the  conditions  imposed  bear  a  "reasonable  rela- 
tionship" to  the  projected  impact  of  the  proposed  development  of  the  property.  There 
is  clearly  an  "essential  nexus"  between  the  conditions  to  be  imposed  by  S.  2195  and 
the  government  interest  in  ensuring  all  Americans  access  to  a  diversity  of  voices 
through  the  facilitation  of  dissemination  of  noncommercial,  governmental,  edu- 
cational, informational,  cultural,  civic  an  charitable  services.  Clearly,  the  reserva- 
tion of  capacity  is  a  mechanism  that  promotes  this  interest.  In  addition,  the  reserva- 
tion of  capacity  is  reasonably  related  to  the  interests  the  legislation  promotes — in 
this  case,  ensuring  access  to  a  diversity  of  information  providers.  The  extensive  find- 
ings in  S.  2195  illustrate  that  the  reservation  of  capacity  is  not  only  reasonably  re- 
lated, but  also  the  "least  restrictive  means"  to  ensure  such  access.' i 

WITHOUT  S.  2195  THE  INFORMATION  SUPERHIGHWAY  WILL  DEVELOP  IN  A  PIECEMEAL 
FASHION  AND  HINDER  RATHER  THAN  PROMOTE  DEMOCRACY 

"  Proponents  of  rapid  deployment  of  the  information  superhighway  make  much  of 
its  potential  to  create  a  national  communications  system  which  can  establish  critical 
links  between  and  among  citizens  and  public  official,  elected  and  appointed.  Built 
into  the  notion  of  enhanced  democratic  participation  is  the  presumption  that  the  Nil 
will  truly  be  a  national  system.  S.  2195  helps  to  ensure  that  this  will  be  so. 

Recognzing  the  important  role  state,  local  and  tribal  governments  must  play  in 
guiding  the  development  of  the  Nil,  S.  2195  also  helps  efiectuate  the  important  fed- 
eral interest  of  national  deployment.  The  bill  strikes  an  important  balance  between 
the  interests  of  state  and  local  authorities  in  communications  system  deployment  on 
a  community -by -community  basis  and  ensuring  that  advanced  telecommunications 
services  are  available  for  noncommercial  uses  consistently  regardless  of  geographic 
location. 

Without  the  reservation  of  capacity,  promises  of  a  national  communications  infra- 
structure with  the  ability  to  unite  all  citizens  will  become  elusive.  Instead,  we  will 
have  a  fragmented  communications  system  under  which  certain  state  and  local  au- 
thorities will  ensure  access  by  local  governmental  bodies,  schools,  libraries  and  other 
non-commercial  entities,  while  others  will  not  provide  for  this  critical  access.  There- 
fore, the  ability  of  citizens  to  engage  in  national  political  dialogues  coast-to-coast, 
of  school  children  in  isolated  areas  like  Hawaii  to  learn  about  inner-city  problems 
by  participating  in  seminars  with  inner-city  kids,  and  of  citizens  in  Alaska,  for  ex- 
ample, to  obtain  information  from  the  Library  of  Congress  will  be  hanipered  not  by 
technological  limitations  but  by  the  lack  of  uniformity  of  access  to  the  Nil. 

The  provisions  of  S.  2195  would  also  ensure  that  public  access  requirements  are 
uniform  across  emerging  technologies.  Existing  provisions  of  the  Communications 
Act  apply  only  to  particular  technologies  or  services.  As  a  result,  requirements,  if 
any,  for  ensuring  noncommercial  access  to  various  telecommunications  systems  vary 
from  technology  to  technology.  S.  2195  would  not  only  ensure  that  the  Nil  develops 


11  As  in  the  Turner  case,  the  holding  in  Dolan  sends  a  clear  message  that  Congressional  find- 
ings as  well  as  a  clear  Bupjxjrting  record  are  critical  for  documenting  the  relationship  between 
the  conditions  to  be  imposed  by  the  legislation  and  the  state  interest  to  be  furthered. 
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into  truly  a  national  infrastructure,  but  also  that  the  same  standards  are  applied 
to  various  industry  participants. 


APPENDIX  A 

THE  CENTER  FOR  GOVERNMENTAL  STUDIES'  THE  DEMOCRACY  NETWORK— AN  ON-LINE, 
INTERACTIVE,  MULTIMEDIA,  POLITICAL  COMMUNICATION  PROTOTYPE 

INTRODUCTION 

The  Center  for  Governmental  Studies  has  initiated  a  multi-year  project  to  design, 
build  and  install  interactive,  multimedia,  public  interest  software  and  applications 
for  the  digitized  communications  systems  of  the  future.  These  applications  win  en- 
able low-income  and  other  users,  from  their  homes  and  other  locations,  to  obtain 
free  or  reduced  cost  information  on  health,  education,  employment,  government  and 
political  empowerment,  as  well  as  participate  in  interactive  'Video  bulletin  and  issue 
boards." 

The  first  phase  of  this  project — 'The  Democracy  Network" — is  a  voting  informa- 
tion and  political  participation  component  which  will  be  completed  by  late  1995.  The 
second  phase  of  the  project — "Connect  California" — is  a  low-income,  interactive,  mul- 
timedia, broadband  "test  bed"  in  South  Central  Los  Angeles.  It  win  distribute 
health,  education,  employment  and  political  information  ana  should  be  initiated  by 
1996.  The  third  phase  of  the  project — "Connect  America" — is  the  integration  of  the 
first  two  phases  into  interactive  multimedia  systems  across  the  country  by  1998  and 
beyond. 

SUMMARY 

The  Democracy  Network  is  an  interactive  multimedia  program  which  wiU  be  in- 
stalled in  broadband  digital  test  beds  and  enhanced  computer  networks  by  late  1994 
and  1995.  It  win  allow  users,  in  their  homes  or  other  locations,  to  review  full-motion 
video  statements  of  candidates  for  elected  office;  participate  in  the  discussion  of 
local,  national  and  international  issues;  log  on  to  video  bulletin  boards  and  discuss 
public  policy  issues  with  others;  and  obtain  text,  graphic,  voice  and  video  informa- 
tion on  the  activities  of  federal,  state  and  local  government  and  participating  courts. 

A  fully  ftanctioning  prototype  of  The  Democracy  Network  will  be  available  Tor  dem- 
onstration purposes  by  June  1994  on  an  Apple  Quadra  840AV  computer  with  a  one 
gigabit  hard  disk  drive  and  a  Radius  Video  Card. 

The  project  has  been  funded  by  the  Mary  Reynolds  Babcock  Foundation  of  Win- 
ston-Salem, North  Carolina,  the  Carnegie  Corporation  of  New  York,  the  Nathan 
Cummings  Foundation  of  New  York,  the  Wallace  Alexander  Gerbode  Foundation  of 
San  Francisco,  and  the  James  Irvine  Foundation  of  San  Francisco. 

The  Democracy  Network  has  been  created  with  the  assistance  of  AND  Interactive 
Communications,  a  pioneering  multimedia  production  company.  The  Electronic 
Frontier  Foundation,  the  Center  for  Politics  and  Policy  of  the  Claremont  Graduate 
School  and  several  telecommunications  companies  have  provided  advice  as  well. 

DESCRIPTION  OF  THE  DEMOCRACY  NETWORK 

The  Democracy  Network  is  an  electronic,  interactive,  multimedia  system  of  politi- 
cal participation,  civic  empowerment  and  voter  information.  It  will  include: 

•  Voting  Information — Viewers  will  be  able  to  access,  in  a  multimedia  format, 
full-motion  video  statements  by  political  candidates,  candidate  press  conferences, 
endorsements,  TV  ads,  issue  statements,  opponent  rebuttals,  newspaper  stories,  TV 
newscasts  and  campaign  contributions.  It  will  allow  users  to  interact  with  each 
other  and  candidates  over  key  campaign  issues.  It  will  include  an  "electronic  sample 
ballot"  for  potential  future  electronic  voting. 

•  Issue  Information — Viewers  will  be  able  to  "click"  their  way  through  a  range 
of  video,  textual  and  graphic  information  on  current  political,  economic,  social  and 
public  issues  (e.g.,  multimedia  discussions  by  experts  on  "gun  control,"  "immigra- 
tion," "the  econonw,"  "employment,"  "abortion,"  "Bosnia,"  "South  Africa,"  "edu- 
cation," "welfare  reform,"  etc.). 

•  Town  Hall  Discussion — Viewers  will  be  able  to  participate  in  on-line  multi- 
media bulletin  boards,  leaving  video,  audio  or  textual  messages  for  political  can- 
didates or  other  users,  receiving  responses  to  their  questions,  and  viewing  others' 
questions  and  answers. 

•  Government  Information — Viewers  will  be  able  to  access  information  placed  in 
the  system  by  government  agencies  and  departments,  including  video,  audio  or  tex- 
tual descriptions  of  agency  services  and  video  coverage  of  governmental  proceedings. 
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•  Court  Information — ^Viewers  will  be  able  to  watch  oral  arguments  before  par- 
ticipating appellate  courts  (California's  Supreme  Court,  for  example,  allows  video 
coverage  of  its  oral  arguments). 

After  focus  group  and  other  user  evaluations,  The  Democracy  Networic  will  be 

g laced  in  working  cable  and  telephone  company  test  beds  for  ftirther  refinement, 
ell  Atlantic  (for  Alexandria  and  Northern  Virginia),  PacTel  (for  Milpitas,  Califor- 
nia), Time  Warner  (for  Orlando,  Florida)  and  Viacom  (for  Castro  Valley,  California) 
have  expressed  interest  in  including  The  Democracy  Network  in  their  broadband 
testbeds.  The  Democracy  Network  will  also  be  available  to  coaxial  cable  computer 
networks  (e.g.,  such  as  that  planned  by  Microsoft/TCI). 

AN  ILLUSTRATIVE  SCENARIO 

The  Democracy  Network  will  offer  this  scenario: 

A  voter  will  be  offered  an  opening  menu  on  his  or  her  TV/computer  screen. 
Choices  would  include  "1994  Election,"  "'Current  Issues,"  'Town  Hall  Meeting," 
"Government"  and  "Courts"; 

A  "click"  on  "1994  election"  will  display  choices:  Ciovemor,  U.S.  Senator,  Congress- 
man, state  legislators,  iudges,  city  council,  ballot  measures,  etc.  A  "click"  on  "Gov- 
emor"  will  further  display: 

Opening  video  statements  by  all  candidates; 

Video  statements  on  up  to  10  specific  issues  by  each  candidate; 

Rebuttals  from  candidates  on  those  issues; 

Videotap>ed  endorsements  from  up  to  5  individuals  or  organizations  selected  by  the 
candidates; 

All  the  candidates'  TV,  radio  and  print  commercials,  with  easy  access  to  news- 
paper "truth  boxes"  commenting  on  the  accuracy  of  those  commercials; 

Videotapes  of  candidate  press  conferences; 

Excerpts  from  television  newscasts  covering  the  candidates; 

On-line  access  to  print  materials  (newspaper  and  magazine  stories,  editorials,  re- 
search on  election  issues)  on  the  campaigns; 

Campaign  contribution  data  listing  the  top  five  contributors; 

Biographical  information  on  candidates-education,  voting  records,  achievements; 

Electronic  bulletin  beards  for  voters  to  communicate  with  each  other  and  express 
their  comments;  and 

Access  to  "Project  Vote  Smart"  and  other  organizations  with  candidate  informa- 
tion. 

A  voice  activation  feature  (built  into  the  remote  control  unit)  wUl  allow  users  to 
speak  a  candidate's  name  ("(jovemor  Wilson")  and  an  issue  ("crime")  and  have  that 
candidate's  statement  on  crime  instantly  appear, 

A  simultaneous  translation  feature  will  allow  users  to  obtain  voiceovers  of  can- 
didate statements  in  Spanish,  Chinese  or  other  languages. 

BENEFITS  OF  THE  DEMOCRACY  NETWORK 

The  Democracy  Network  will  begin  to  create  the  most  advanced  political  commu- 
nications system  yet  devised.  It  will  allow  voters  to  cast  more  informed  ballots  and 
communicate  with  each  other  on  political  issues;  increase  voter  participation,  espe- 
cially among  poor,  young  and  new  voters;  mitigate  the  pxjlitical  campaign  costs  of 
paid  media;  provide  easy-to-use  multi-lingual  political  materials  to  non-English 
speaking  audiences;  and  develop  and  suggest  policies  (equal  time,  reasonable  access, 
fair  use  of  copyrighted  materials,  etc.)  to  encourage  fiiU  utilization  of  this  tech- 
nology. 

The  Democracy  Network  will  also  help  diminish  existing  financial  disparities  be- 
tween candidates,  since  voters  will  be  able  to  view  the  candidates'  materials  based 
on  interest,  not  the  candidate's  financial  strength.  Because  the  system  will  be  large- 
ly self-operating,  candidates  will  prepare  their  own  materials  (as  they  have  done  Tor 
the  initial  prototype)  and  download  them  into  pre-prepared  "windows"  in  local  serv- 
ers. Users  will  access  those  windows,  review  the  candidates'  materials  and  even 
leave  their  own  comments. 

The  system  will  be  simple  to  use  and  will  require  no  experience  other  than  the 
ability  to  use  a  hand-held  remote.  The  software  can  be  upgraded  yearly  and  can  be 
easily  adapted  to  fit  other  platforms  (e.g.,  cable  or  telephone  company  delivered 
video,  broadband  computer  networics  or  CD-ROMs). 

The  project  will  demonstrate  the  desirability  of  allowing  all  Americans  to  partici- 
pate in  their  political  system  without  cost.  It  may  encourage  policy  makers  to  incor- 
porate the  new  system  into  the  evolving  definition  of  "service"  and  thus  make  it 
available  free  to  candidates  and  voters. 
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THE  CENTER  FOR  GOVERNMENTAL  STUDIES 

The  Center  for  Governmental  Studies,  a  Los  Angeles-based,  private,  nonprofit  or- 
ganization which  works  to  improve  the  processes  of  media  and  democratic  govern- 
ance, is  a  pioneer  in  new  media  and  governance.  The  Center  built  "The  Caufomia 
Channel,"  the  nation's  first  "state  C-SPAN,"  a  satellite-fed,  public  affairs  television 
network  now  available  to  4  million  homes.  The  Center  has  also  published  seven 
major  books  on  media  and  political  reform,  organized  three  statewide  commissions 
and  stimulated  the  introduction  or  adoption  of  over  two  dozen  political  reform  laws. 


NCTA  Comments  on  S.  2195 

S.  2195  would  require  private  telecommunication  companies  to  allocate  up  to  20 
percent  of  their  network  capacity  to  public  entities,  such  as  state  and  local  govern- 
ments, universities,  advocacy  groups,  and  other  non-profit  institutions.  NCTA 
agrees  that  the  objective  of  the  bUl — to  ensure  widespread  access  to  the  information 
superhighway — is  commendable.  However,  in  practical  terms,  S.  2195  is  unneces- 
sary, will  produce  adverse  effects,  and  is  unconstitutional. 

S.  2195  is  unnecessary,  for  at  least  two  reasons: 

1.  The  objectives  set  out  in  S.  2195  are,  in  many  ways,  being  addressed  today 
through  other,  less-intrusive  measures.  Under  current  law,  for  example  cable  opera- 
tors must: 

•  dedicate  channels  for  public,  educational,  and  governmental  ('TEG")  use; 

•  provide  free  carriage  to  local  public  broadcasters;  and 

•  set  aside  additional  capacity  for  commercial  leased  access. 

In  addition,  current  telecommunications  bills  pending  in  Congress  mandate  the 
following: 

•  reduced  rates  for  public  institutions  that  use  telecommunications  networks,  and 

•  other  targeted  provisions  to  help  educational  and  health  care  institutions  gain 
access  to  telecommunications  networks. 

2.  There  is  no  evidence  that  the  groups  favored  by  S.  2195  require  free  access  to 
telecommunications  services.  Targeted  measures,  such  as  those  in  pending  legisla- 
tion, are  more  effective  means  to  providing  access.  S.  2195  extends  privileges  to  a 
broad  number  of  groups,  many  of  whom  are  substantial  users  of  existing  tele- 
communications networks  (including  the  broadcast  spectrum).  Many  of  these  groups 
also  have  ready  access  to  the  funds  they  would  need  to  purchase  capacity  on  tele- 
communications networks.  If  some  groups  do  not  have  sufficient  funds  for  such  pur- 
poses, explicit  public  sector  subsidies  are  much  more  efficient  than  broad  mandates 
on  private  companies. 

S.  2195  is  unconstitutional.  S.  2195  would  appear  to  violate  both  the  First  and 
Fifth  Amendment  rights  of  cable  operators  and  other  telecommunications  providers. 

1.  Fifth  Amendment  Violation — Unconstitutional  Taking.  S.  2195  seems  to  violate 
the  Fifth  Amendment's  requirement  that  the  Federal  government  provide  compensa- 
tion when  it  takes  private  property  for  a  public  use.  The  fact  that  telecommuni- 
cations networks  use  public  rights-of-way  does  not  eliminate  this  requirement,  for 
at  least  two  reasons: 

•  Network  facilities  are  wholly  owned  by  private  companies;  and 

•  The  government  already  has  been  compensated  for  the  use  of  such  rights-of- 
way  in  the  form  of  franchise  fees,  PEG,  must-carry  and  leased-access  channel  set- 
asides,  universal  service  obligations,  common  carrier  duties,  and  other  unique  public 
interest  obligations  imposed  upon  network  providers. 

This  problem  would  be  aggravated  if  network  owners  were  required  to  contribute 
revenues  to  an  economic  support  fund  for  eligible  entities.  In  effect,  the  bill  requires 
network  providers  to  surrender  both  a  portion  of  their  capital  plant  and  a  portion 
of  their  annual  revenues. 

2.  First  Amendment  Violation.  S.  2195  provides  free  use  of  communications  net- 
works to  certain  groups  that  use  the  capacity  "only  for  the  provision  of  educational, 
informational,  cultural,  civic,  or  charitable  services."  Thus,  privileged  access  would 
depend  upon  a  speaker's  membership  in  particular  groups  favored  by  the  govern- 
ment, as  well  as  the  content  of  the  group's  message.  Consequently: 

•  Speech  by  a  group  is  favored  over  speech  by  an  individual. 

•  Speech  that  seeks  to  educate  or  inform  is  favored  over  speech  that  seeks  to  en- 
tertain or  advertise. 

The  First  Amendment  does  not  permit  the  government  to  use  such  distinctions 
as  the  basis  for  granting  or  denying  privileged  access  to  communication  media. 
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